British Columbia - Small Claims Court

Most cases can be heard in Small Claims Court provided the amount of money or the value of the goods or services involved is $10,000 or less (interest not included). Before deciding to use the court to settle a dispute, consider that court proceedings are costly and time consuming. You may want to try to reach a compromise out of court.

How much will it cost?

Starting your action will cost $100 for suits up to $3000 and $156 for suits of $3000 up to $10000 plus the cost of serving the defendant with a summons. The claimant may serve the Notice of Claim or may have another adult serve it. Fees for personal service by a private process server start at about $25, depending on the current rates and on the distance that must be travelled. Later, there may be other costs for such things as serving garnisheeing orders, judgement summons, payments to witnesses and travelling expenses. If you decide to hire a lawyer, fees will depend on the lawyer’s hourly rate and the complexity of the case; expect to spend at least $400 if your case goes to court. You cannot claim your lawyer’s fees against the defendant.

How much do you get back if you win?

If you win, the judge will usually award your filing fee, your service costs, nominal fee for your witnesses and the amount found to be owing to you. If you have travelling costs or expert witness fees to pay, the judge might also award these costs if you ask for them. You will not recover anything for time lost from work or for your lawyer’s costs, but neither do you have to pay for the defendant’s time or lawyer if you lose.  Also keep in mind that it may be difficult to collect your judgement if the defendant does not have sufficient funds.

What does the registry do and what do you have to do yourself?

The registry supplies you with necessary forms and the information needed to fill them out but you are responsible for the paperwork. Arranging for service, contacting witnesses, preparing your case, and presenting your case in court are also your responsibilities. Once you have a judgement, you may have to take further steps to collect. The registry staff can give you information on how to do these things, but cannot give you legal advice.

Should you hire a lawyer?

Many people have successfully conducted their own cases in Small Claims Court without prior experience. Knowledge of the law is not expected of litigants, but the rules of the court must be followed. There may be more to do than you first expect. A lawyer will make the process much easier for you, but the cost of hiring one usually means that it’s only worthwhile for the larger claims.

Where do you go to start your case?

You can start a small claims case by filing a summons at any Provincial Court (Small Claims) registry in BC. There are certain rules, however, about where your trial must take place. If a Small Claims Court exists in a municipality where the claim arose or where the defendant or one of the defendants lives or carries on business, the trial must be heard there. If there is more than one, you have a choice. If there is no such court, then the trial must be heard at the Court closest to where the defendant lives or carries on business or the court closest to where the cause of action rose. You can have the trial heard in any Small Claims Court in the province if the defendant appears at the trial and consents to having the trial heard in that court.

What do you need to know to start a suit?

To start your small claims suit, you must know who you should sue. First, determine who the appropriate defendants are. For example, in most motor vehicle claims, you should sue both the driver and the registered owner of the vehicle involved.

Make sure you have the defendant’s correct name and an address within British Columbia where he or she can be served with the summons. This may be either a home or business address. If the defendant lives and carries on business outside British Columbia, you will need a special court order.

Check whether the defendant is incorporated as a limited company or if the defendant is considered a business under the law. A limited company is usually registered in Victoria and its name ends in “Limited” (“Ltd.”), “Corporation” (“Corp.”), or “Incorporated” (“Inc.”), or an equivalent in French. If you are not sure, request a company search from:

Corporate Registry

2nd Floor - 940 Blanshard Street

Victoria, BC V8W 3E6

General Enquiries: (250) 356-5986

Search: (250) 387-5101

Elsewhere in BC contact ENQUIRY BC

Give the name of the firm involved and enclose a cheque or money order for $10, payable to the Minister of Finance and Corporate Relations. If it is not incorporated you should sue the proprietor of the business as well as the business itself. Keep the search information; it can be useful later on. If the defendant is a limited company, find out the correct legal name and registered office address.

What happens after you start the suit?

After the summons is filed in the Small Claims Court registry and served on the defendant, the defendant has 14 days to file a notice of intention to dispute your claim.  If the defendant disputes it, the registry sets a date for a settlement conference and both sides are notified. If the defendant does not dispute your claim but does not pay, you may apply to the registrar of the court for a judgement by default order. If you are suing for damages, you will have to go before a judge to prove the amount to which you are entitled. Trials are held before a provincial court judge. If you are awarded judgement at trial or by default, you may still have to take enforcement proceedings through the court to collect the money owing.

How can you find out more?

Information about each step in the suit is attached to most of the relevant forms. The Small Claims Court registry staff in your area will supply you with the appropriate forms as you need them. Each registry has a book of completed forms for you to use as examples and a procedure manual which you may refer to for more detail and for information about special procedures. If your case goes to trial, you should study a pamphlet called Getting Ready For Trial available from the court registry and usually sent out with notices of hearing. (This information, reprinted from Small Claims Court published by the Ministry of Attorney General, is intended as a guide only. Forms, procedure, and practice vary and are subject to change. The acts and rules should be consulted for all purposes of interpreting and applying the law.)

http://www.ag.gov.bc.ca/public/public.htm#small
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WHAT IS SMALL CLAIMS COURT?

Small claims court is a court of law, but it’s not designed for lawyers. It’s meant to be a “do-it- yourself” kind of court, where ordinary people can handle their own cases, whichever side they’re on.

Small claims court is a place where people can go to settle their differences in cases worth anywhere up to $10,000. It has less formal and less complicated rules and procedures than Supreme Court. For example, the forms you use in small claims court are the “fill-in-the-blank” type.

If you’re thinking of making a claim in small claims court, or if you’re already involved in a case, this booklet is for you. It answers questions about the court, and it describes what happens in an ordinary small claims court case. Even if you do hire a lawyer to represent you, it is helpful to know what to expect.

For more information about any of the steps along the way, see the other booklets in this series — they’re listed at the back of this booklet. For answers to particular problems or questions not covered, ask at a small claims court registry near you, or read the small claims court rules. You can get a copy at a small claims court registry or find one at your local public library.

Do I have to know “legal language”?

No. There aren’t many legal words you’ll have to know to find your way around small claims court, but there are a few. Here are the main ones:

The claimant is the person who makes a claim in small claims court.

The notice of claim is the form the claimant uses to make the claim.

The defendant is the person who is being sued — the one the claim is made against.

The reply is the form the defendant uses to answer the notice of claim.

Serving a document means getting it to another person in whatever way the law requires.

WHAT KINDS OF CASES GO TO SMALL CLAIMS COURT?

As you’d expect, the cases that come to this court* involve smaller amounts of money than in Supreme Court. The highest amount that the claimant can sue for is $10,000.

This includes all claims listed on the notice of claim, no matter how many defendants there are, and it includes the value of any goods that the claimant is asking for.

It does not include any interest or expenses that the claimant might be entitled to. (The expenses that anyone can claim in small claims court are quite limited — in many cases they amount to no more than the filing fee and the cost of document service.)

There are some kinds of cases that cannot be handled in small claims court, no matter how little money is involved.

Landlord and tenant cases, for example, as well as libel and slander suits and cases involving the title to land cannot be tried in small claims court.

Some cases have had an order made in another court and the orders are filed in the small claims court to collect the outstanding debt. These might include an order for restitution made in a criminal court or an unpaid fine owing to a municipality, province or the federal government. In these cases creditors file the judgment in the small claims court so that they can use any of the available enforcement options to collect the debt.

The small claims court is actually the civil division of the Provincial Court of British Columbia. Some judges in the larger centres sit only in small claims court but most sit in criminal and family court as well.

THE FACTS

Lois loaned $2,000 to Norman. He agreed to pay it back in six months. The due date arrived and he paid her $500 but that’s all. She has tried writing and calling him, but he avoids her. Finally, she decides her only choice is to sue him in small claims court.

THE NOTICE OF CLAIM

The first thing Lois has to do is get a notice of claim form from the small claims court registry near her, and fill it out.

The instructions are all included with the form.

Then she takes the form to the registry where a person behind the counter checks it for her. She pays the filing fee and the clerk gives her back several copies of the form and a blank reply form. This is called “filing” the notice of claim.

The blank reply form and one of the copies of the notice of claim is for Norman. This will tell him what the lawsuit is about and will give him the form he needs to answer it. Lois knows that he is avoiding her, so she asks a friend to take the papers to Norman. Norman then has 14 days, from the day he received the papers, to file his reply.

THE REPLY

When Norman receives the notice of claim, he is upset. He does owe Lois money, but it was supposed to be a no-interest loan and now she says he agreed to pay 10 per cent interest. And $700 of the money she gave him was payment for repairs he did to her car. He has already repaid $500, so he figures he still owes her $800. He would pay that now if he could, but he doesn’t have the money.

Norman fills out the reply form. In it he admits that he owes her $800 but says $700 of the money Lois gave him was payment for repairs he did to her car. He denies that he owes any interest and asks for a payment schedule. He says he could pay $100 a month for eight months.

Norman takes the completed form to the small claims court registry where Lois filed the notice of claim. (The address was on the form.) The staff checks the form and accepts it for filing. There is a fee for filing the reply.

The registry now mails a copy of Norman’s reply to Lois. (Norman doesn’t have to give it to her personally because on her notice of claim she had to give her own address where she could be reached by mail.)

THE SETTLEMENT CONFERENCE

The next thing that happens is that Lois and Norman both get a notice in the mail telling them to come to a settlement conference.

At the settlement conference, the judge looks at the notice of claim, and the reply, and asks Lois and Norman a few questions. The judge tries to see if there is any chance that the two can agree.

Lois eventually agrees that the loan was supposed to be interest-free. But they can’t agree about the $700 for car repairs. Lois also isn’t happy about waiting eight months to get back $800.

The judge can make a payment order right then for the $800. There will have to be a trial about the $700 difference. The judge talks to them about what sort of evidence each of them will need to bring. They agree on a date for the trial.

THE TRIAL

At the trial the judge lets Lois and Norman tell their own stories and then reply to what the other person says, and call witnesses. The judge accepts the evidence of Lois’ mechanic that Norman did not do the work he said he did. The judge’s decision is that Norman must pay Lois the $700 remaining on the loan.

Then the judge asks Norman how he plans to pay the judgment. Norman says that $100 a month is still all he can afford. Lois says she doesn’t believe that and she needs the money sooner. They agree to come back later for a payment hearing.

THE PAYMENT HEARING

At the payment hearing, the judge asks Norman questions about his finances. Lois gets to ask some questions too. Finally, the judge orders that Norman pay $100 a month plus $500 in April, when he receives his income tax return.

WHAT IF THE DEFENDANT IGNORES THE WHOLE THING?

This often happens. A person receives a notice of claim and just does nothing. If that happened to Lois, she would have to go back to the small claims court registry after the time limit for Norman’s reply had passed. If she could prove that Norman had been properly served with the papers, she would get an order for payment against Norman for the amount she was claiming, and pay the filing fee for this order. This is called a default order. She could then enforce that order just as if it had been made by a judge following a trial.

WHAT WILL IT COST ME FOR MY CASE?

That will depend on how you handle your case, how the defendant responds to your claim and how you choose to proceed if you win your case.

There are fees set by the small claims rules for registry services and sheriff services. You can review the list of the fees in the small claims rules at the court registry or the public library.

In addition to the set fees, there may be expenses and interest added on to the total owing. If any costs are to be added to anyone’s case, the judge or registry staff will make the decision.

In most situations the fees and expenses can be added to the total amount the unsuccessful party has to pay. This means the costs the defendant had to pay may be charged against the claimant if the defendant is successful with a counterclaim.

If you do end up hiring a lawyer to represent you, the fees you pay to the lawyer can’t be added to your judgment.

Anyone who cannot afford the registry fees may make an application to the registrar to be exempted from paying the fees.

IF I WIN MY CASE AM I GUARANTEED TO GET MY MONEY?

Unfortunately, no. The court can give you tools you can use to collect your money — such as a payment hearing or a garnishing order. In the most extreme cases, when someone deliberately ignores a court order, a judge can send a debtor to jail. But some people will not pay and some cannot. It is frustrating to spend time and money to prove a claim in court and then still be unable to collect what is owing to you. If you are thinking about making a claim in small claims court — or in any court, for that matter — you should first consider what your chances are of collecting, if you should win.

WHAT IF I DON’T LIKE THE JUDGE’S DECISION

A small claims court decision can be appealed to the Supreme Court. But an appeal will cost money, take time and the result might not be any different.
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MAKING A CLAIM

To make a claim in small claims court you must do two things:

First — let the court know about your claim, and

Second —let the person you are suing know about it.

The notice of claim is the document you will use to do both.

The notice of claim form is designed for people who are not lawyers. You may find all the help you need on the sheet attached to the front of the form. If you would like more information, this booklet is for you. It will answer some often-asked questions and describe, step by step, how to fill out the notice of claim and what to do with it.

WHAT IS THE NOTICE OF CLAIM?

The notice of claim is the key to the whole lawsuit. This document tells:

WHO you are

WHO you are suing

WHAT happened that led to this lawsuit, and

WHAT you are asking for.

WHERE DO I GET A NOTICE OF CLAIM FORM?

You can get one from any small claims court registry. If you can’t go there yourself, you can telephone or write and ask them to send you one. If there isn’t a small claims registry near you, your government agent may have the forms.

The notice of claim is a special form with several copies attached, and they are not all the same. If you use the form provided by the court you will be sure to have the copies you need.

HOW DO I FILL OUT THE NOTICE OF CLAIM?

Let’s look at an actual notice of claim and go through it step by step.

FROM:

If you are the claimant all you need to put here is your name and your mailing address. This seems simple, and in most cases it is, but it’s important to make sure you name the right claimant. For example, if you have a company, should you or the company — or both — be named as claimant? See the examples on the following pages to help you decide.

Your mailing address is important because this is where the court will send the reply to your claim, and any other notices or other documents in connection with your case.

If your address changes at any time, be sure to notify the court and all other parties to the lawsuit. Otherwise, they will  keep sending mail to you at your old address and you won’t know what is happening in your case.

If you are under 19 years of age, you must start the claim through an adult who lives in the province and is willing to act as your litigation guardian. This person must file at the registry a signed Certificate of Fitness and Consent to Act as Guardian Ad Litem.

If you cannot find an adult person willing to assist in this case, you can contact the Services to Children section of the Office of the Public Trustee. You may contact their office at (604)660-4444 or 1-800-663-7867.

It is important to know that as a minor, if your claim is for personal injury, the adult assisting you must use a lawyer if your claim goes to trial.

TO:

This is where you will answer the question, Who are you suing?

You must be very careful when naming the defendant. If it’s not exactly right, you may win your case but then be unable to get your money.

Example 1

You hired a roofer to put a new roof on your house. The roof leaks, so you sue “Ian Carey Roofing Ltd.”

You win the case but they refuse to pay, so you ask the sheriff to go and take some of their goods to sell at auction. Now you find you’re out of luck because the company’s real name is “IC Roofing Ltd.” You have a judgment against the wrong party.

The rules about names are strict, but they are not complicated. Here are some rules you may need to know:

A.
If you are suing an individual:

Use the person’s full name. Initials are not enough.

Say: ROBERT JOHNSON,

Not: R.W. JOHNSON.

Do not use titles, such as Mr., Miss or Dr.

Say: JOHN WILLIAMS and BETH WILLIAMS

Not: MR. and MRS. WILLIAMS

B.
If you are suing an incorporated company:

Usually you can tell if you are dealing with an incorporated company because its name will end in “Limited” (“Ltd.”), “Corporation” (“Corp.”), or “Incorporated” (“Inc.”). To get the correct name and address of the registered office you must request a company search. This can be obtained from:

The Registrar of Companies

Location: 940 Blanshard Street

Victoria, B.C.

Mail Address: PO Box 9431

Stn Prov Govt

V8W 9V3

There is a fee for a company search, which must be enclosed with the request. Telephone (250)387-5101 for details.

A company search can also be done at your local government agent’s office, or through a title service liste in the Yellow Pages of your phone directory.

The registered office is not usually the place where the company carries on business, but the registered office address is the one you will put on the notice of claim. You must file a copy of the company search in the registry when you file your notice of claim. The cost of the search can be added to your claim by the registry.

Normally you will only name the company as a defendant.

Example 2

In the roofing company example we mentioned earlier, one of Ian’s customers was suing him because he installed a leaky roof. Even though it may have been Ian himself who did the work, the defendant would be:

IC Roofing Ltd.

This is what the customer would put in the space labelled “TO”.

There are some cases, though, where both the company and the principal of the company would be defendants. These are cases where the principal has something to do with the case, beyond just being the principal of the company.

Example 3

Peggy Wong’s car was hit by the roofing company’s truck, driven by Ian. If she decides to sue, the defendant would be:

IC Roofing Ltd. and Ian Carey

C.
If you are suing a business which is not an incorporated company:

Contact your local business licence office and ask for

a)
the correct name of the business, and

b)
the name of the owner.

You will want to name both the business and the owner so that if you get a judgment you can collect from either of them.

Example 4

Ian’s wife, Ann, has her own landscaping business. It is not an incorporated company. If one of her suppliers wants to sue her because she didn’t pay a bill, the supplier should name as the defendants:

ANN CAREY, carrying on business as ANN’S LANDSCAPING, and ANN’S LANDSCAPING.

You may use “c.o.b.a.” as a short form for “carrying on business as” if you wish.

D.
If you are suing a partnership:

This is very much like suing a business. Name the partners and the partnership.

Example 5

If Ann, in the above example, was in partnership with her sister Joan, then the defendants would be:

ANN CAREY and JOAN KOSKI, c.o.b.a.

A/J LANDSCAPING, and A/J LANDSCAPING.

E.
If you are suing a society:

This is also very much like suing a business. You must obtain a printout of a search showing the most recent address of the society. The search is done through the Registrar of Companies, and you can get the telephone number and address from the section above which deals with suing an incorporated company.

F.
If you are suing more than one defendant:

You may name more than one defendant if the claims against each of them are related — as in our examples above. If

you need to, you can divide the “TO:” space in half and use each half for one defendant, like this:

NOTICE OF CLAIM

IN THE PROVINCIAL COURT OF BRITISH COLUMBIA

(Small Claims Court)

TO:

the name, address

and telephone number

of the person(s) or

business(es) your claim is against.

G.
If it was an auto accident that led to your claim:

You should name as defendants both the driver and the registered owner of the vehicle. You can get the owner’s name and address by sending the licence plate number, the date of the accident and the claim number (or as many of these items as you can) to:

ICBC, Vehicle Records Unit

Room 154, 151 West Esplanade

North Vancouver, B.C. V7M 3H9

There is a fee for this information, which must be enclosed with the request. Telephone (604) 661-2233 or

(604) 464-5050 for details.

WHAT HAPPENED?

This is the part where you tell what the case is about. You should think about this and try to put down only the facts that are necessary to make your case.

Example 6

The customer who was suing the roofer (See example 1) might say this:

IC Roofing Ltd. put a new roof on my house at 123 King Street, Vancouver, B.C. The roof leaks and IC Roofing Ltd. has refused to fix it. My furniture and carpeting was damaged and I had to hire another roofer to fix the leak.

You do not say, “I have invoices from Ace Carpet Cleaners to prove that the carpet was damaged.” That is evidence — what you will use to prove the claim. It doesn’t belong here.  You don’t have to use “legal language”. Just tell what happened. That doesn’t mean you can leave out essential details. The defendant has to know exactly what the claim is about. Also, the Judge will read this document to learn about your case.

Notice that in our example the address of the house is given. The roofer will have no trouble knowing which job this case is about.

WHERE?

You may have already answered this question in the “What Happened?” section. It is here so the court registry staff can be sure that your claim is being made in the right location. (We’ll explain what that means later.)

You don’t need the complete address here — the name of the city or town will do.

If the case involves a breach of contract, tell where the contract was made or where the payments were to be made.

WHEN?

Again, you may have already answered this. It is here so the court registry staff can be sure that your claim is being made in time.

There are time limits to most legal actions, and they can be quite complicated. It all depends on what kind of claim you have. The homeowner in example 1 would have two years to sue for the damages caused by the leaky roof. But if the roofer were suing because the homeowner hadn’t paid what he owed for the job, he would have six years to start that lawsuit.

If you think you might be running out of time and you are not sure what the time limit is, ask the registry staff. This can be complicated, though, and you may need legal advice.

If you have tried to settle your differences and that hasn’t worked, do not delay in making your claim.

HOW MUCH?

This is where you tell what it is you want from the defendant. If your claim has more than one part, separate them and show what you are claiming for each part. Be sure to make it clear how you arrived at the amounts you are claiming.

Example 7

Look back at example 6. The claimant in that case might fill out the “How Much?” part like this:

a)
Cost of replacing chair $ 479.00

b)
Cost of cleaning carpet 135.00

c)
Cost of repairing roof 1,250.00

TOTAL $1,864.00

Example 8

A supplier is suing a customer for payment of a bill. The notice of claim might say, in the “How Much?” section:

a)
Invoice dated May 1, 1987 $ 849.00

b)
Interest at 24% per annum, 220.00

pursuant to contract, from

May 1, 1987 to the date of

filing and

c)
daily interest

TOTAL $1,069.00

A note about interest:

If you and the defendant had agreed on the rate of interest, this is the rate you must use if you are claiming interest — and it must be expressed as an annual rate. In Example 8, a term of the sale was that interest would be charged at two per cent per month or 24 per cent per year. The amount of interest that had accumulated up to the date of filing is calculated. Then a separate claim is added for the amount of interest that will add up between the filing date and the date the payment order is made. You don’t have to actually do this calculation — just say that you are claiming daily interest.

If there was no agreement about interest, or if there was but you do not claim it, you will still be entitled to the rate of interest allowed under the Court Order Interest Act. This rate is set by the government and reviewed every six months. It is generally lower than the prevailing interest rates. You do not need to calculate it until it’s time to file your payment order.

WHAT IF THE DEFENDANT OWES ME MORE THAN $10,000?

You might have a claim for something more than $10,000, but still want to make it in small claims court.  You can do that if you are willing to reduce the amount you are claiming to $10,000. Just say on the notice of claim, in the “How Much?” section, “I am abandoning the amount of my claim that is over $10,000.”

The $10,000 limit applies to the total of everything you are claiming, including the value of any goods you might be asking for. But it does not include interest and expenses. So, if your claim was for a debt of $10,500, you could abandon the $500 and claim $10,000 plus interest and expenses. (The expenses you can claim in small claims court are very limited — generally, they amount to no more than the filing fee and a service fee.)

If you do abandon part of your claim, to bring it under the $10,000 limit, you may not sue for it in another court, or another small claims action. Once you have abandoned it, that part of your claim is gone and you can’t sue for it again.

(There are two possible exceptions:

IF the defendant should make a counterclaim against you, and take it to Supreme Court, or

IF the judge in the Small Claims Court transferred your claim to the Supreme Court, you would then have the chance to make your claim there in the higher amount.)

IS THAT ALL THERE IS TO THE NOTICE OF CLAIM?

You will see there is a space for “Filing Fees” and “Service Fees” just under your “Total”. The registry staff will fill these in for you.

The filing fee is the amount you will have to pay to the registry when they accept your notice of claim. If you win your claim, the defendant will have to pay this back to you.

The amount allowed for the service fee varies depending on how you serve the notice of claim. (There is another booklet called SERVING DOCUMENTS that will give you more information about this.) Again, if you win, you can usually get the service fee back from the defendant.

The registry staff will fill in the “Total Claimed”.

Under that figure are two boxes labelled ‘Debt’ and “Other Than Debt”. The registry staff will fill these in as well.

WHAT DO I DO WITH MY NOTICE OF CLAIM, AFTER I’VE FILLED IT OUT?

The next step is to let the court know about your claim by taking the notice of claim to the small claims court registry. Remember, if you are suing a company or a society, you must also have a printout of the search along with your notice of claim.

When your notice is accepted, you will be asked to pay the filing fee. You may pay this by cash, certified cheque, or money order, payable to the Minister of Finance.

It is possible to mail your notice of claim to the registry (don’t forget the filing fee) but if you can, you should take it in personally. The registry staff will check your document for you and if they notice any errors you can usually fix them on the spot. You’ll save the time it takes to mail documents back and forth.

HOW DO I KNOW WHICH REGISTRY TO TAKE IT TO?

You have to file your claim in the small claims court registry nearest to either:

where the defendant lives or carries on business, or where the event that led to your claim happened.

Example 9

Look back at our roofing company example. If your leaky roof is in Burnaby and the roofing company is in Surrey, you have a choice. You could file the claim in Burnaby (where the event happened) or in Surrey (where the defendant carries on business).

ONCE I’VE FILED THE NOTICE OF CLAIM, WHAT DO I DO NEXT?

The next step is to let the defendant know about your claim.

You do this by giving him or her the defendant’s copy of your notice of claim. (This is called “serving” the notice of claim.) The easiest way to do it is probably by registered mail. Be sure to ask the Post Office for an acknowledgment of receipt card so you can prove the document has been served.

If you don’t want to use the mail, you can serve the notice of claim by handing it to the defendant personally. You can do this yourself or you can have somebody else do it for you. This might be a friend, who would do it as a favour, or it might be a professional process server, who would charge a fee. If you have someone serve it for you, be sure that the person completes the certificate of service that is printed on the back of one of your copies of the notice of claim. Along with the notice of claim, you also must serve a blank reply form which the defendant can use to reply to your claim.

There are special rules for serving a notice of claim on companies, partnerships and other businesses, and municipalities. There are also rules for serving someone who is a minor, or who is out of the province or hard to find. (See Booklet #4: SERVING DOCUMENTS for information.)

IF MY CASE IS ABOUT AN AUTO ACCIDENT, DOES ICBC HAVE TO BE INVOLVED?

Yes. If you are suing for damages from an automobile accident, you must also serve a copy of the notice of claim on ICBC. The easiest way to do this is by registered mail with an acknowledgement of receipt card. The address is:

ICBC Legal Department,

#800 - 808 Nelson Street,

Vancouver, B.C. V6Z 2L5

Then you must prove to the court that you’ve served ICBC Complete the certificate of service that is printed one of your copies of the notice of claim, attach the acknowledgment of receipt card that the Post Office sends back to you, and take or mail it to the registry. They won’t set a date for settlement conference or do anything else on your file until they have that proof of service.

HOW SOON DO I HAVE TO GET MY NOTICE OF CLAIM TO THE DEFENDANT?

You have a year to do this. After that time, your notice of claim will expire. If you wanted to continue after that time, you could apply for a renewal.

WHAT HAPPENS NEXT?

After receiving your notice of claim, the defendant may contact you directly and offer to pay the claim or try to settle the case in some way. You are free to make whatever arrangements you want at any time.  Just because you have filed a notice of claim with the court, does not mean that you must continue with the lawsuit.

If you are satisfied with what the defendant offers, you should withdraw your claim. If the defendant offers payments, you could write an agreement as a consent order and file it at the registry. This can be enforced if payment stops.

If the defendant files a reply and agrees to pay all or part of the claim, but you don’t agree with how it is to be paid, you can file a payment order and ask for a payment hearing so that the court can set a payment schedule.

If the defendant files a reply disputing your claim, the registry will send you a copy of it and set a date for a settlement hearing.

The defendant normally has 14 days from the date the notice of claim was served to file the reply. (A defendant who is out of province when served with the notice has 30 days.)

To learn more about what to expect at the settlement hearing, read Booklet #5: GETTING READY FOR COURT.

If the defendant does nothing, you can ask the court to give you a default order, which is enforceable just like an order made by a judge following a trial.

Small Claims Court Booklet #3

REPLYING TO A CLAIM

If someone is suing you in small claims court, you will receive a notice of claim. For most people, this raises a lot of questions.

This booklet will answer some of those questions. It will give you information that may help you with some of the decisions you’ll have to make.

If you are a claimant and the person you are suing makes a counter-claim against you, this booklet may provide some help with some of the decision you’ll have to make.

If you decide to oppose the claim, it will tell you how. If you simply want a reasonable payment schedule, it will tell you how to arrange that. Read the booklet first and then decide what action you want to take.

WHAT IF I JUST DO NOTHING?

The one thing you should NOT do is ignore the claim. If you do nothing, the claimant can get a judgment against you, just as if there had been a trial.

WHAT IF I WANT TO PAY THE CLAIM?

You may agree that you owe what is claimed. If that’s the case, you can pay it directly to the claimant. Or you may contact the claimant to make some arrangements that you can both live with, and the claimant can withdraw the claim.

Either way, that will end the lawsuit.

Alternatively, if you have reached an agreement you may both sign a consent order and file it with the registry, or the claimant may file a payment order with the registry. Nothing further would happen with the lawsuit, unless the terms of the agreement were not followed.

WHAT IF I DON’T AGREE WITH THE CLAIM?

If you and the claimant cannot agree, either on the claim itself, or on the terms of payment, there are several things that you can do:

If you do owe what is claimed, but can’t pay it right away, and can’t agree with the claimant on a payment schedule, you can ask the court to set a schedule of payments that you can handle.

If you don’t agree with the claim, you can deny all or part of what the claimant says.

You can make a claim against the claimant.

Whatever you decide, the reply is the form you will use.

WHAT IS A REPLY?

The reply is your answer to the notice of claim. It is a special form you will use to tell:

what you disagree with in the notice of claim, and why

what, if anything, you agree with

what, if anything, you are claiming against the claimant, and

whether you want the court to set a payment schedule.

HOW MUCH TIME DO I HAVE TO FILE MY REPLY?

If you were in British Columbia when you received the notice of claim, you have 14 days from that date to file your reply. If you were outside the province when you received the notice of claim, you have 30 days to reply.

Even after the time limit has passed, the court registry will still file your reply, as long as the claimant has not obtained a default order against you or had a hearing date set to determine what you owe in default.

Even if one of those things had happened, you can still ask the court for permission to file a reply after the time limit.

You will have to have a good reason for your delay.

WHERE DO I GET A REPLY FORM?

When the claimant gave or sent you the notice of claim, a blank reply form should have been included with it. If it was not, or if you need another form, you can get one from any small claims registry. If there isn’t one near you, your government agent may have the forms.

HOW DO I FILL OUT THE REPLY?

The small claims court forms are specially designed to be used by people who are not lawyers. You may find all the help you need on the sheet that is attached to the front of the form. This booklet will give you more information.

Let’s look at an actual reply form and go through it step by step.

TO:

This is where you put the name of the claimant. Simply copy the claimant’s name, address and telephone number from the notice of claim.

FROM:

This is where you put your own name, address and telephone number. Again, copy your name as it appears on the notice of claim. (If it is incorrect, this could cause a problem for the claimant. You probably will save yourself time and expense, though, if you correct it right here.)

The address given on the notice of claim may not be the right one. You must be sure that the address you give is correct because this is where the registry will send any further notices or information to you.

If your address changes at any time, be sure to notify the small claims court registry and all other parties to the lawsuit. Otherwise, they will continue to send mail to your old address and you won’t know what is happening in your case.

DISPUTE:

This is where you tell what you disagree with in the notice of claim. You should take some care with this part. Look at the “How Much” section of the notice of claim. If the claim has more than one part — a, b, c, and so on — then you should reply to each part separately, using the same letters.

Example 1

You are a roofer. You put a roof on an addition to a customer’s house and now the customer is suing you. They say the roof leaked and they had to pay $1,250 to fix it. In the “How Much” section, they say:

a)
Cost of replacing chair $ 479.00

b)
Cost of cleaning carpet 135.00

c)
Cost of repairing roof 1,250.00

You might say, in your “Dispute” section:

a)
I don’t know about any chair in the area that could have been damaged by a leak from the roof.

b)
There was only a small rug in the room and it would not cost $135 to clean it.

c)
If there was a leak at all, it was caused by faulty shingles.

If there is anything in the notice of claim that you agree with, be sure to include that here. Otherwise, the claimant might have to spend money to prove it in court. The judge could order you to pay the claimant back for money that was wasted proving something that was never really an issue.

Try to be brief. You may have many other quarrels with the claimant, but don’t include them here. Stick to only those items that appear in the notice of claim under “How Much”.

Don’t worry about using “legal language”. Just make your point in your own words.

AGREEMENT WITH THE CLAIM:

If you want to pay the claim but you need some time — and you can’t come to an agreement with the claimant — fill in this space. In the spaces to follow, you can tell what sort of payment arrangements you want to make.

Most of us want to pay what we owe. Often the reason we don’t is that we simply can’t. Or we can’t pay it right away.

Sometimes installment payments can be the answer. Or a delayed payment date might satisfy both sides.

Example 2

Say you are the roofer in example 1. You admit that you owe the $1,250 but work has been slow lately and you have a lot of other obligations. You might say this:

I will pay $300 a month, on the 1st of each month, starting in June, 1997 until August, 1997, and $350 on September, 1997.

Example 3

Or, if you were due to be paid for a big job in July, you might say:

I will pay $1,250 before September 1, 1997.

COUNTERCLAIM:

If you have a claim to make against the claimant, this is where it goes. For example, if the roofer in example 1 hadn’t been paid for the work, he might make a counter-claim for the amount owing on the invoice. A counter-claim is just another claim, like the one in the notice of claim, except that it is made by the defendant, against the claimant.

If you need more information about making a counterclaim, read Booklet #2: MAKING A CLAIM. You can get it at any small claims registry (or government agent’s office, if there is no small claims registry near you).

HOW MUCH?

This is where you say what you are claiming in your counter-claim. Again, look at Booklet #2: MAKING A CLAIM, for more information.

WHAT DO I DO WITH MY REPLY, AFTER I’VE FILLED IT OUT?

The next step is to file the reply with the court. You do that by taking or mailing it to the small claims registry. The address will be on the notice of claim you received.

When your reply is filed, you will be asked to pay the filing fee unless you have agreed to pay the full claim. If you have set out a counter-claim there will be an additional fee. The fee for filing a counter-claim will depend on the amount of the counter-claim.

You may pay by cash, certified cheque or money order, payable to the Minister of Finance.

If you can, you should take it to the registry yourself. The staff there will check the form for you and point out any errors or things you might have missed. They can’t give legal advice but they are experienced in dealing with small claims forms and they can be very helpful.

If they have to mail a form back to you for corrections, you may run out of time.

WHAT HAPPENS NEXT?

Once the registry has accepted your reply form, they will send a copy to each of the other parties in the case (usually there is only the claimant).

If you had agreed to pay all or part of the claim, the claimant may contact you to sign a consent order setting out the terms for payment, or the claimant might file a payment order at the court registry.

If the claimant doesn’t agree with your proposed payment schedule, you can ask for a payment hearing, or the claimant may summons you to a payment hearing so that the payment schedule can be set by the court. You can read more about payment hearings in Booklet #6: GETTING RESULTS.

If your offer is not acceptable to the claimant, a settlement conference is the next step. You will receive a notice in the mail, telling you where and when it will be held and you must attend. You can read more about the settlement conference in Booklet #5: GETTING READY FOR COURT.

The judge at the settlement conference will discuss with both of you the possibility of settling the claim. If you have asked in your reply for a payment schedule, that will be discussed at the settlement conference.

Remember that at any stage, you are always free to try to work out some agreement with the claimant, which will put an end to the lawsuit.

WHAT IF I THINK THERE IS SOMEONE ELSE WHO SHOULD PAY?

It may be that there is someone else who should be responsible for paying the claim.

Example 4

The roofer in the earlier example might feel that if the roof does leak, it must be because the shingles were faulty. In that case, he might issue a third party notice against the supplier of the shingles. He can say, in effect,”I don’t agree that there is anything wrong with the roofing job but if there is, then it’s the shingle supplier who should pay you, not me.”

This is called a “third party claim”. If you have a third party claim, ask your small claims court registry for a third party notice. You will fill out the form and file it in the registry, just as you did with your reply. There is a fee for filing a third party notice.

Then you have to let the third party know about your claim. You do this by serving the third party with these documents:

· a copy of the third party notice

· a copy of the notice of claim

· a copy of your reply

· a copy of any notice of settlement conference or notice of trial that has been issued, and

· a blank reply form.

· A third party notice must be served in the same way as a notice of claim. For more information about service, see Booklet #4: SERVING DOCUMENTS.

Small Claims Court Booklet #4

SERVING DOCUMENTS

A lot of paperwork is involved in almost any lawsuit, and it’s important that copies of documents get to everyone who needs them.

That’s why there are rules about what you must do to see that everyone actually receives those copies, if at all possible, and on time.

Getting the paperwork from one person to another is called “service of documents”.

This booklet explains the small claims court rules for service of documents and tries to answer some of the questions you may have.

HOW DO I SERVE A NOTICE OF CLAIM?

Most often, serving a document is simply a matter of putting it in the mail to the address that the person has given.

But when the lawsuit is just beginning, it’s a different story. The notice of claim is the first official notice of the lawsuit that the defendant (the person you are suing) will have. For this reason, the rules require us to take extra care to be sure that the defendant actually receives the notice, if at all possible.

Also, at this point the person making the claim (the claimant) may not have the correct address for the defendant, so just mailing it by ordinary mail isn’t good enough.

What you have to do depends on what kind of defendant you have.

If the defendant is an individual:

If you are suing an adult person, the two methods of service available are:

a)
personal service, and

b)
service by registered mail.*

Canada Post no longer uses the term “double registered mail” and now refers to this service as “registered mail with an acknowledgement of receipt”.

To serve a document personally, you or someone acting on your behalf will simply hand the document to the defendant. If the person refuses to take it, you can drop it on the floor at his or her feet.

To serve a document by registered mail, be sure to ask the post office to give you an acknowledgment of receipt. When the envelope is delivered, the card will be signed by the recipient and returned to you as proof of delivery.

If the defendant is under the age of 19, you can leave the copy of the notice of claim and blank reply form with his or her mother or father or guardian.

If the defendant is a company:

You will already know the address of the company’s registered office, because this is the address you got off the printout for the company search and put on the notice of claim. All you have to do is mail it there by registered mail.

(Don’t forget to ask for the acknowledgment of receipt that you’ll need to prove you served the document.) Or, you can take it there personally and leave it at the registered office.

Another way to serve a company is to take it to the company’s place of business and leave it with the person who appears to be in charge there.

If you know the director or officer of the company, you can leave it with him or her. And, finally, if the company has a trustee-in-bankruptcy, or a liquidator, or a receiver-manager, you can leave it with that person.

If the defendant is registered in B.C. as an extra-provincial corporation (its main place of business is outside the province), you can leave a copy of the notice of claim and blank reply form with the person who is appointed to be its attorney, under Section 328 of the Company Act. You would get this information from the registrar of companies (see small claims court Booklet #2: MAKING A CLAIM).

If the defendant is a partnership:

A partnership doesn’t have a registered office. To serve a partnership you can take the copy of the notice of claim and blank reply form to its place of business and leave it with a receptionist or with the person who seems to be in charge.

Or, you can mail it by registered mail to, or leave it with, a partner.

If the defendant is an unincorporated business:

If you are suing a business that is not an incorporated company and not a partnership, you will be naming the owner of the business as a defendant. This is the person you must serve, and the rules for serving an individual apply.

If the defendant is a municipality:

If you are suing a municipality, you must leave a copy of the notice of claim and blank reply form with the clerk or deputy clerk or some official. The Municipal Act has special notice periods and limitation periods that are very short.

You should inquire about these special notice periods right away and be careful to observe them.

If the defendant is a young person, a society, an association or a union:

If you are suing any of these, there are special rules about service, and registry staff can help you with these. (See the small claims court CIVIL RULES, Rules 2 and 18, for more specific information about serving documents.)

WHAT DO I HAVE TO GIVE THE DEFENDANT?

You will give the defendant — by whatever method you are using — the defendant copy of the notice of claim and blank reply form. This is what the defendant will use to respond to your claim.

If there is more than one defendant, you must serve each one with their own copy of the notice of claim and a blank reply form. This means that if you are serving two parties at the same address by mail, you must mail the notices separately and get two acknowledgments of receipt to prove they were served.

WHAT IF THE DEFENDANT IS OUT OF PROVINCE?

If the person you are suing normally lives in British Columbia but is away — for example, working on a job in Calgary — you can serve the notice of claim just as you would an individual in B.C.

If the person lives outside of B.C. but the transaction or event that led to the lawsuit happened in B.C., you can serve your notice of claim in the ordinary way.

In any other case, you will have to get the permission of the court registrar before you can serve a notice of claim outside B.C.

If you are serving a notice of claim outside the province, there is one important rule you must know: the notice of claim form is printed with a notice to the defendant that the time limit for filing a reply is 14 days from the date the notice is served. But the time limit is 30 days if the notice of claim and blank reply form is served on a defendant outside of B.C.

You have to change this, so that your defendant gets the right information.

So, if you are serving a defendant outside of B.C., you must cross out the 14 and insert 30. You also must make a copy of this form, showing the change, and file it in the court registry.

HOW LONG DO I HAVE TO SERVE THE NOTICE OF CLAIM?

After you have filed your notice of claim, you have one year to serve it. It is possible to renew a notice after it has expired, but you would have to apply to the court and explain the reason. If you are having trouble serving the notice and the year is almost up, you should make your application to renew at that time, before the deadline.

DO I HAVE TO SERVE IT MYSELF?

No, you don’t. Often it will be a simple thing — either sending it by registered mail, or dropping it off at an office, or having someone serve it for you.

Sometimes distance makes it inconvenient or impossible for you to serve your own notice of claim and blank reply form. Or it may be an awkward or even dangerous situation. In any of these cases, if sending it by registered mail does not work, there are professional process servers who will personally serve the defendant for you, for a fee. You can get the name of a process server from the yellow pages telephone directory, or from the small claims registry.

Or, you can ask a friend to do it for you. If the defendant is in another town, you might be able to mail it to a friend there and have him or her serve it for you. 

Just remember that if the defendant does not file a reply and you want to get a default order, you will have to file a certificate signed by whoever has served the document. If you are using registered mail you must ask fo an  acknowledgment of receipt card so you can attach it to your certificate of service.

WHAT IF I CAN’T SERVE THE DEFENDANT?

You might find that when you go to serve your notice of claim and blank reply form the defendant has moved and cannot be found. Or maybe the defendant knows you are trying to serve the notice and is avoiding you. In any case, there is something you can do.

You can ask the registrar of the small claims court to let you serve the notice of claim and blank reply form in some other way. What this other way is will depend on the circumstances.

For example, if you know where the defendant lives but he or she refuses to come to the door, or arranges not to be there whenever you knock, you might get permission to serve the notice by taping it to the defendant’s front door.

If you know that the defendant lives in a certain town but you can’t find out the address, you might get permission to serve the notice by publishing a “legal notice” in the classified section of the local newspaper. (This can be an expensive option, so think twice before asking for it.)

In some situations, the registrar might allow you to serve the notice of claim and blank reply form by: leaving it with a relative of the defendant mailing it by regular mail, or leaving it at the defendant’s last known address.

(Alternative methods of service are sometimes called “substitutional service”: that is, they are substituted for the normal method.)

The more you know about the defendant’s circumstances the better. The registrar will make an order allowing service in whatever way is most likely to bring it to the defendant’s attention. Before asking for some other method of service, you should already have tried several times to serve it in the normal way. Be prepared to give details of how you tried to serve the document and what happened.

Normally, the registrar will make an order allowing for some other method of service and you must serve a copy of that order on the defendant along with the notice of claim and blank reply form, unless the method ordered is service by advertising in the newspaper.

The registrar who allows some other method of service very often will allow the defendant extra time to file a reply. If that happens, be sure to cross out the “14 days” on the notice of claim and insert whatever number of days the registrar orders.

WHAT ABOUT THE OTHER DOCUMENTS?

Once the notice of claim and blank reply form has been served, service of everything else becomes quite a simple matter.

If the defendant files a reply, his or her address will be on it. Then all you have to do with most documents after that is mail them by ordinary mail. (Exceptions are the third party notice, summons to a payment hearing, and summons to a default hearing.)

From that point on, it is always up to each person involved in the case to make sure that the court and the other parties have their current address.

Each time you mail another document, you simply look at the last document you received from that person and mail it to that address.

Be careful about time limits. If you serve a document by ordinary mail, it is considered to be served 14 days after you mail it. So keep track of the date of mailing. Of course, you can always choose to serve a document personally or by registered mail if you wish.

HOW DO I PROVE THAT A DOCUMENT HAS BEEN SERVED?

That depends on who served the document and how.

If you or someone else served the document personally, you can prove it by filing a certificate of service. The certificate simply says who served the document and how and when it was served. A certificate of service is printed on the back of the service copy of most of your documents.

If there is more than one defendant, a separate certificate of service must be prepared for each defendant. You can ask the registry for additional copies of the certificate of service to attach to the service copy of the document you served.

If you served a summons to a payment hearing or a summons to a default hearing you will file an affidavit of service.

If the document was served by registered mail, you must file a certificate of service with the acknowledgment of receipt card and a copy of the document that was mailed attached to the certificate.

If the document was served on a lawyer or articled student, it is enough to file a copy of the document signed by the lawyer or student, or by a partner or employee of the firm. Most lawyers have a rubber stamp saying something like,

“Service of the document is hereby acknowledged”. The lawyer then signs and dates it.

HOW DO I CHANGE MY ADDRESS FOR SERVICE?

It is up to you to be sure that the court and the other parties in the lawsuit always have your proper address so that they can serve documents on you. If your address changes, write to the small claims registry to let them know. A postcard will do — just be sure to print clearly your name, your new address and the file number of your case. You will have to send the same thing to every other party in the case: that is, claimants, defendants and third parties, if there are any.

If you don’t advise the registry and the other parties involved of your change of address, they are entitled to keep sending things to your old address and it will not be possible to keep you informed about what is happening in your case.

Small Claims Court Booklet #5

GETTING READY FOR COURT

If your small claims court case is going to court – whether it’s for a settlement conference or a trial – you probably have a lot of questions to ask. This booklet will try to answer some of them.

You will receive either a notice of settlement conference or a notice of trial in the mail from the court registry. Most cases will have a settlement conference. If your case is a motor vehicle accident case and only liability for property damage is being disputed, you will go directly to trial.  You will not need to have a settlement conference.

If you do have a notice of trial you should read part one of this booklet which may help you to prepare your case. Part two talks about what will happen at the trial. When you read part one remember you will be at a trial, not a settlement conference.

First, we will talk about the settlement conference – what its purpose is and what you can do to prepare for it.

If all goes well, your case will end there, with a settlement. If not, there will be a trial, so next we’ll talk about what happens at trial and how you can get your case ready.

Part One –

The settlement conference

What is the settlement conference for?

There are two main purposes for the settlement conference:

1. To encourage settlement of cases, and if settlement is not possible, 

2. To help the parties prepare their cases for trial.

Try to be creative. Think about what you really want from this case. If you’re suing a contractor over a job that was not done to your satisfaction, you probably want the work done and done right.  If you are the contractor, you will want to at least break even on the job, but you may be willing to apply your profits to a repair job. If you are being sued for money you owe someone, maybe you only need time to pay.

Try not to think so much in terms of “How can I win my case?” Think instead, “What do I want from this case? What does the other side want? Is there any possible solution that we both can live with?”

Even if the whole case cannot be resolved, the settlement conference is a good chance to work out an agreement on at least some of the issues, so that the trial will be easier, quicker and less expensive.

If there is to be a trial, the conference is also an opportunity for you to get some answers to questions you may have about the preparation of your case. The judge won’t give you legal advice but you can talk about what evidence you should be prepared to offer at trial. Also, there are a number of orders the judge can make that can help in the preparation of your case.

Example 1

(We’ll use the same roofer we talked about in Booklet #2: Making a Claim.)

Suppose you are a roofer who is being sued for damage caused by a leaky roof. You could ask the judge to make an order that a building inspector – chosen by you – be allowed to inspect the house.

Then the inspector could give evidence about the alleged damage.

If there is to be a trial, a date may be set immediately, so bring your calendar or at least be aware of any dates when you would not be available for trial. If the date is not set immediately, you will receive a notice of trial in the mail.

How should I prepare for a settlement conference?

The better prepared you are for your settlement conference, the more you will gain from it. In fact, it is a good idea to do most of your preparation at this time. Then, if you do have a trial, most of your work is done.

What’s more, if you are not prepared and the conference cannot be properly conducted because of that – you don’t have the necessary documents with you, for example – it can cost you money.  The judge can order you to pay the expenses of the other party coming to the conference, and you may have to all come back a second time.

If you are the CLAIMANT:

(If you are the defendant, you can skip to page 5, unless you have a counter-claim. If so, read this because the same applies to counter-claims.)

If you are the claimant, there are two basic parts to your case:

First: You have to prove liability. That means you must prove that the defendant did something wrong to you.

Second: You have to prove the amount. It’s not enough to prove that the dry cleaner ruined your suit. You have to prove what the suit was worth or what it cost to repair the damage.

The evidence is whatever you will use at trial to prove your case. But you have to think about it now because the judge at the settlement conference will want to know how you intend to prove your case. There are several different kinds of evidence. The most often used are:

a)
oral testimony: a witness comes to court and answers questions at the trial

b)
documentary evidence: document, such as business records, are presented in court either by a witness or a party

c)
photographs: photographs are sometimes used as evidence if the person who took them can properly identify them

d)
affidavit: a witness makes a sworn statement in writing which is presented in court.

Try to break your case down into each of its elements and decide what evidence you will

use to prove each one. The best way to do this is to get out your notice of claim for

reference and then make yourself a worksheet.

Example 2

Suppose your notice of claim says this:

What Happened?

IC Roofing Ltd. put a new roof on my house at 123 King Street, Vancouver, B.C. The roof leaks and IC Roofing Ltd. has refused to fix it. My furniture and carpeting were damaged and I had to hire another roofer to fix the leak.

How Much?

a)
Cost of replacing chair $ 479.00

b)
Cost of cleaning carpet 135.00

c)
Cost of repairing roof 1,250.00

.................... TOTAL $1,864.00

You would prepare a worksheet like this:

FACT:

A.
IC Roofing put the roof on my house

B.
The roof leaks

C.
The leak was caused by IC’s poor workmanship

D.
It will cost $1,250 to repair the roof

E.
The leak caused damage to my carpets and furniture

F.
It cost $135 to clean the carpet

G.
It cost $479 to replace the damaged chair

EVIDENCE:

A.
Signed contract with IC Roofing and invoice marked “PAID”

B.
Photos taken by me

C.
Evidence of building inspector

D.
Estimate from Able Roofers

E.
My own testimony

F.
Invoice from Columbia Carpet Cleaners

G.
Bill of sale from Peg’s Furniture Mart

You must bring to the settlement conference all the documents that you will use at trial – if there is one – to prove your case. This would include the contract, invoices, bill of sale and written estimate, if you have it. You won’t be expected to produce any witnesses, but you should be prepared to summarize what your witnesses would say if they had to come to court.

For example, you won’t bring the building inspector to the settlement conference but you could say, “The building inspector told me that the reason the roof leaks is that the flashing was not properly installed and the shingles around the chimney and eaves have to be removed and replaced.”

A good way to organize your papers is to paperclip each of them to a page in a notebook or a three-ring binder and mark each of the pages in the upper right hand corner with the letters from your worksheet. (The worksheet could be the first page in the book and serve as a Table of Contents.)

If you are the DEFENDANT:

Begin by looking again at the notice of claim and at your reply.

Do you disagree with the claimant’s version of “What Happened?” Make a note of exactly what it is you disagree with and be prepared to tell the judge what, if anything, you agree with.

Do you disagree with the amount that the claimant says you owe? Be prepared to show what the correct amount is and how you arrived at that figure.

Do you agree to pay what the claimant claims, but simply can’t pay it all at once? If that’s the case, bring with you some evidence of your financial situation –recent pay stubs, for example, and last year’s income tax return. Then tell the judge what sort of payment terms you would need. If you can pay something right away, all the better.

Example 3

Suppose you agree to pay the claimant $1,000. You might say, “I’ll pay $200 today, and then $200 at the end of each month until it’s paid”.

There are a few other things to keep in mind, if you are the defendant:

First: Has the correct defendant been named?

Example 4

In Example 2, the claimant had a contract with IC Roofing Ltd. If he named Ian Carey as the defendant – the one who owns the company and did the work – and not the company, Mr. Carey would have a defence.

Second: If the claimant has suffered the damage described, has it been proven that it was your fault?

Third: Carefully examine the amount of the claim. Is the amount really justifiable? Is the claimant looking to be put in a better position than before the damage was suffered? For example, is he asking for a brand new chair to replace one that was old and worn?

You can organize your case much as described for the claimant, with a worksheet listing the points you wish to make and the evidence you will use to prove those points.

Like the claimant, you must bring to the settlement conference any documents that you want to use as evidence. And like the claimant, you must come prepared to the settlement conference or risk having to pay the other side’s expenses.

What will happen at the conference?

You will go into an office or meeting room and sit at a table with the judge. (Some courthouses don’t have extra rooms so settlement conferences may be held in a courtroom, but the same procedure applies.) In any case, this will be a private meeting. Members of the public are not allowed.

The judge will say a few words and will likely ask each of you to give a brief summary of your case. You don’t need to write this out in full but you should have a list of the points you wish to make. If you’ve made a worksheet, use that.

The judge may then lead you both into a discussion of what, if anything, you could agree on.  Ideally, you would agree on the final result and the judge would make that order, and that would be the end of it. Or, you might agree on some of the issues and leave others for the trial.

Example 5

Going back to the notice of claim in example 2, the parties might agree that the carpet damage was not the roofer’s fault, because the homeowner had agreed to remove it. They might also agree that the chair was an old one and only worth $150. They will have a trial but it will be shorter and simpler because they only have to deal with whether the $1,250 repair job is necessary.

Who attends the settlement conference?

The judge will be there as well as a clerk, to take notes. The parties must attend. If anyone has a lawyer, the lawyer may attend as well but the client must always be there.

If one of the parties is a company, then the company’s representative must be one who has authority to settle the claim.

What if I don’t come to the settlement conference?

If you don’t attend the conference, an order can be made against you. If you are the defendant, this could be an order that you pay the full amount of the claim. If you are the claimant, it could be an order dismissing your claim. The judge can also order that the case go to trial, and set a trial date in the absence of one of the parties.

What if I can’t be ready – or can’t attend – on the date set for the conference?

If you can’t have all your documents ready in time for the settlement conference, or if you have a good reason for being unable to attend on the date set, ask the registrar to postpone your conference to another date. Be sure that the registrar has notice – in writing – at least seven days before the date set. If the registrar doesn’t think that you tried your best to be ready, you may still be required to keep the appointment.

Special rules for personal injury claims

If you are claiming damages for injury to yourself, you must file a certificate in the small claims court registry, which says that you are ready to discuss settlement of your entire claim at a settlement conference. This certificate must be filed within six months of the date you served the notice of claim on the defendant, and it must have attached to it all medical and other reports and records that you intend to rely on to prove your claim for expenses and losses. Then you must mail the certificate and copies of all attached documents to the other side – usually ICBC.  If you’re not ready to discuss settlement within the six months, ask the registrar to extend the time limit.

You may not want to invest a lot of time and effort in proving what your damages are if you’re not sure you can prove that the defendant is responsible. On the other hand, you won’t want to worry about proving liability if the defendant will admit it. In a personal injury case, either side may ask for a settlement conference on the issue of liability alone.

Special rules for young persons claiming personal injury

If you are under 19 years of age and are involved in a personal injury claim, the adult assisting you as your litigation guardian must use a lawyer and must have the consent of the Public Trustee to settle any claim.

Offers to settle

Even though you have been through a settlement conference and your case has been set for trial, it doesn’t mean that you have to go to trial. Within 30 days after the settlement conference, either party can make a written offer to settle to the other party.

For example, if you are the claimant and you received an offer by registered mail, and you find it is acceptable, you have 28 days from the day you received it to serve a written acceptance of offer on the other party. After that, by filing the offer to settle and the acceptance of offer in the registry, it becomes a payment order and the trial is cancelled.

If an offer is not accepted, after a trial the judge can impose a penalty of up to 20 per cent of the amount of the offer on the party who rejected the offer if the outcome of the trial is much the same as the offer.

It is important to note that the judge can’t be told about the offer until a final decision on the amount has been made. So if you have made or received the offer, be sure not to make any mention of it during the trial, but do bring it with you to court. 

Part Two – The trial

What is the difference between a settlement conference and a trial?

There are a number of differences. A settlement conference is a private discussion between the parties, with the assistance of the judge. A trial is a public process where each party tells its own side of the case to a judge who makes a binding decision.

Evidence is heard from witnesses at a trial; at a settlement conference the parties simply tell the judge what the witnesses would say if they were present.

A trial can be a much more formal procedure than a settlement conference, but not always. A lot depends on the personal style of the judge and also on the judge’s assessment of what procedure will allow the parties to present their cases easily and fairly.

How do I prepare for trial?

If you followed the advice of this booklet about preparing for the settlement conference, much of your work is already done. Start by going back and reviewing the notice of claim, the reply, your worksheet and any documents or other evidence you have.

You will likely be the main witness for your case and you may be asked to simply tell your story.

So prepare what you will say.

Usually the best way to organize a story is in the order that the events actually happened. Think about how you would explain the case to another person who doesn’t know you or the other people involved. Make a list of all the points you want to cover. Then go back over your list and cross out any items that don’t really have anything to do with the issues that are in dispute.

If you are the claimant, be prepared to start by telling the judge briefly what the case is about.

Don’t forget to mention anything that was agreed at the settlement conference or after it.

Example 6

Using our earlier example, the claimant in this case might start by saying:

“I am Peter Homeowner and I am the claimant in this case. I hired the defendant to install a new roof. They did a poor job and the roof leaked. It damaged my carpet and furniture and now I’m going to have to pay another roofer to make the roof good. I say the defendant should have to pay that. At the settlement conference we agreed that I would withdraw my claim for the carpet damage and reduce my claim for the chair to $150. After the settlement conference we met and agreed that the repair job could be done for $900. I have a new estimate from someone the defendant suggested. So, in all, I’m asking for an order of $1,050.”

Don’t forget that the courts are open to the public so you can go in any day and just sit down and watch. If you do that, try to watch several cases because each one is different and you may get some wrong impressions by watching only one case.

What witnesses should I have?

When you are thinking about what witnesses, if any, to call, remember that except for expert witnesses, they must have personal knowledge of the facts you want them to tell the court about.  Hearsay evidence is something that the witness only knows about from hearing someone else say it. Because of that it is usually too unreliable to be allowed as evidence in court. An example of when it would be allowed is if the other party admitted something to a witness. For instance, if one of the drivers in a car accident said to a witness, “I guess I was in too much of a hurry to get to work,” the witness would be allowed to tell that to the court.

How do I prepare my witnesses?

Think carefully about what questions you will have to ask your witness in order to get the evidence you need, and write those questions down. Don’t ask questions that suggest the “right” answer.  These are called “leading questions”. For instance, don’t say, “Was the light red?” Instead say, “What colour was the light?”

Do review the questions with your witnesses beforehand. It is alright for you to discuss the case with them, but you must not tell them what to say. Be sure to tell them this so they won’t be embarrassed if they are asked in court whether they’ve discussed the case with you.

What do I do when the other side says something I don’t agree with?

If you’ve watched television trials, or even lawyers in actual courtrooms, you will have seen cross-examination used both to help prove a case, and to show the weaknesses in the other side’s case.

In small claims court, the judge may allow you to cross-examine the witness for the other side, if it seems that it would be helpful. But cross-examination is difficult to do well and it may be easier for you to get your point across to the judge if you simply ask to be allowed to respond to what the witness has said. You then tell your side of it – under oath – and the judge may ask you both some more questions, to get things straight.

If you do cross-examine a witness, an easy way to ask your questions is to say what it is you want the witness to say and then ask, “Is that correct?” These leading questions are quite alright in cross-examination, even though they are not allowed when questioning your own witnesses.

What about expert witnesses?

Experts are the only witnesses who are allowed to give evidence about their opinions. Sometimes an opinion is the only way to prove an important part of your case, such as why the roof leaks.

The other side needs to be prepared to cross-examine your expert or to get another expert opinion. So, if you intend to call an expert witness to give opinion evidence, you must serve the other side with a summary of the opinion at least 30 days in advance. If you don’t you can ask the judge for permission to call the witness anyway, but you might not get permission, or the other side may succeed in getting a postponement of the trial. If that happens, you could have to pay the other side’s expenses of showing up for trial.

Can I use a letter from my expert instead of bringing the witness to court?

Normally a witness must appear in person, so that the other side has a chance to ask questions, but an exception is made for expert opinions.

If you want to use a letter or a written report, have the person prepare a letter stating his or her qualifications, what the opinion is, and the facts that the opinion is based on. Then serve a copy of the report or letter on the other party at least 30 days before the court date. If you don’t, the same rule applies as for failing to give a summary of an expert’s testimony in advance.

If you receive an expert’s report from the other side and you think it is important that you be allowed to cross-examine the expert, you can notify the other party, in writing, at least 14 days before the trial, that you require the expert to attend. Be careful about this because if the judge decides it was unnecessary, you could end up paying the cost of bringing the expert to court.

What about repair estimates?

Another exception to the “in person” rule is made for estimates. You can bring a written estimate for the repair of damage or an estimate of the value of property and present it as evidence at trial without bringing the person who gave you the estimate.

If you are going to use a written estimate, you must serve all other parties with a copy of the estimate at least 14 days before the trial. If you don’t, you can ask the judge for permission to present the estimate anyway, but you might not get permission, or the other side might succeed in getting a postponement of the trial to obtain their own estimate. If that happens, you could have to pay the other side’s expenses of showing up for trial.

It’s a good idea, especially if the amount is large, to get more than one estimate yourself.

How do I make sure my witnesses will come to court?

If you have any witnesses, chances are they will agree to come to court voluntarily. If not, you can get a summons to witness form at the small claims court registry. If it is served on the witness, along with reasonable travelling expenses, at least seven days before the court date, the person will be required by law to attend.

What if I can’t be ready – or can’t attend – on the date set for the trial?

If you have a very good reason for being unable to attend on the date set, you can appear in court to ask the judge to postpone or adjourn your trial. This must be in writing and you have to serve the other party with your written application at least seven days before you ask the judge.

If you apply to postpone or adjourn your trial less than 30 days before the trial date, you must pay a fee if the adjournment is granted.

The fee must be paid within 14 days after the adjournment or within a longer period of time set by the registrar. If you fail to pay the fee, the judge may decide that you cannot proceed any further.

Are there special rules about how to behave in court?

The judge in small claims court, whether a man or women, is called “Your Honour”. Everyone stands when the judge enters or leaves the courtroom.

You must stand whenever you are speaking to the judge, or the judge is speaking to you. You will also stand while questioning your witnesses. Many judges will invite you to sit while giving your evidence, but you should stand at any other time when you want to say anything.

At settlement conferences, everyone remains seated.

A trial preparation checklist

· review the notice of claim, and reply, and any other documents that have been filed

· review the results of your settlement conference

· list the points you need to prove to win your case

· consider how you will prove each one

· gather the documents you need and organize them in logical order;

· contact any witnesses you decide are necessary;

· obtain statements from expert witnesses, if any, and send out copies as required

· prepare questions for witnesses and review them together

· prepare a list of questions for cross-examination

· on your trial date, give yourself plenty of time to arrive well ahead of the time you have been

· given

If you have prepared your case well, you will be much more relaxed on the day of your trial and you will be able to present your case to its best advantage.

How can I get more information?

This is one in a series of booklets available from any small claims registry. (If there isn’t a small claims court near you, your local government agent may have the booklets.) The titles in the series are:

#1 WHAT IS SMALL CLAIMS COURT?

#2 MAKING A CLAIM

#3 REPLYING TO A CLAIM

#4 SERVING DOCUMENTS

#5 GETTING READY FOR COURT

#6 GETTING RESULTS

For more detailed information you may want to look at the small claims court rules themselves.  The rules have been written for non-lawyers. You can find a copy at the registry, or at your public library.

The people behind the counter at any small claims registry are helpful. They cannot give legal advice and they cannot fill out your forms for you, but they will gladly answer many of your questions about small claims court procedures.

The information contained in this booklet is simply an overview of the significant provisions of the Small Claims Act and Small Claims Rules. It is not intended as a substitute for the Act or the Rules, which should be examined for specific information.
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GETTING RESULTS

Some people think that when the trial is over and the judge’s decision is made, the winner will be paid and that’s the end of the case.

Unfortunately, for some it’s just the beginning.

Getting a court order is one thing, but getting your money, or whatever the judge says you’re entitled to, is another matter.

That’s what this booklet is about. It will answer some questions about what happens after you’ve got your court order.

And if you’ve lost your case and have to pay, it will tell you what some of your options are.

IF I WIN MY CASE, WON’T THE COURT COLLECT MY MONEY FOR ME?

No. Collecting money is not the court’s responsibility. The court has a number of procedures you can use — tools that are available to you — but it’s up to you to use them.

WHAT DO I DO

ONCE I HAVE MY ORDER?

Whether your payment order was made by a judge after a trial or settlement conference, or whether you got it by default, the order first has to be put in writing. The small claims court registry staff can help you with this. Then you give it to the registry, where it will be signed and entered in the court records. This is called “filing” the order and it must be done before you can take any steps to collect on it.

 After that, the first thing you should do is send a copy to the debtor with a letter asking for prompt payment. Be sure to include the address where payment may be made. Set a reasonable deadline, taking into account whether payment will likely come by mail, and other circumstances you may know about.

If that doesn’t work, you will have to take other steps to enforce your order. You have 10 years before the order expires, but usually, the faster you act, the better your results will be.

BUT I WILL EVENTUALLY GET MY MONEY WONT’ I?

Probably, but maybe not. If the debtor (the one who owes the money) simply can’t pay, there isn’t much you can do. But that’s not to say that you won’t ever get it. The person may get a job in a few months, for example. You still have your court order and you may be able to collect it then.

On the other hand, trying to collect money from a person who is really determined not to pay, can be a losing battle. It can cost you more — in time and money — than the case is worth.

Many people do want to pay their debts, especially if they are given time to do so. Others may be persuaded to pay if you are persistent in your use of the rules and procedures provided by the small claims court.

WHAT HAPPENS AFTER

THE PAYMENT ORDER IS MADE?

It used to be that the payment order was the end of the judge’s involvement, unless the creditor came back to take some enforcement action. Now under the current rules, the judge will try to increase your chances of being paid by setting a reasonable timetable for payment.

After the payment order is made — whether at a settlement conference or at the end of a trial — the judge asks whether the debtor needs time to pay.

If the answer is “Yes”, the debtor will be asked to suggest a payment schedule. A person might say, for example, “I can pay that in 30 days.” Or, “I could pay $100 on Friday and $200 a month until it’s all paid.” These are only examples. Whatever the proposal, it should be one that the debtor can handle, and that is reasonable from the creditor’s point of view.

The judge then asks whether the creditor agrees with the suggested schedule.

If so, the judge will make the order, called the “payment schedule” in the terms proposed by the debtor.

If not, the judge may:

a)
order a payment hearing, which means that the creditor can’t do anything to enforce the payment order until after the hearing

b)
order a payment schedule without the creditor’s consent, if the creditor is being unreasonable in refusing to accept  the debtor’s proposal, or

c)
not order any payment schedule at all, which means the debt is due immediately.

WHAT CAN THE CREDITOR DO

IF THE DEBTOR DOESN’T PAY?

If the debtor does not pay, the creditor has a number of options. The most commonly used are:

a)
a payment hearing

b)
garnishing wages or bank accounts

c)
seizure and sale of goods, by the bailiff

d)
a default hearing (if there was already a payment schedule in effect)

e)
registration against land.

We will talk about each of these procedures in turn.

THE PAYMENT HEARING

What is the purpose of a payment hearing?

The payment hearing gives both the court and the creditor information about the debtor’s financial situation.

It may be that the creditor will want to issue a garnishing order and needs to know where the debtor works or banks.

Or it may be that the debtor wants to pay by installments. In that case, the payment hearing gives the court the information needed to make the appropriate order.

If the debtor’s address is a post office box number, the creditor should find out at the payment hearing where the person can be found — in case a summons, for example, has to be served personally.

It is likely a good idea for a creditor to try and find out as much as possible about a debtor’s employment and bank accounts in case this information becomes necessary. Read about the other procedures in this booklet and come prepared to ask the debtor questions about his or her employment, about any motor vehicles or land owned by the debtor, and about all bank branches where the debtor has an account.  Where it is appropriate you can also ask questions about a debtor’s monthly income and expenses.  There is a statement of finances form available from the registry that may be helpful. Debtors can be asked to confirm income or expenses by requesting them to bring such items as pay slips, credit card statements and their last income tax return.

WHEN IS THE PAYMENT HEARING HELD?

A payment hearing can be held at any time before the debt is paid in full.

If the judge makes a payment order after a trial or settlement conference, the creditor or the debtor can ask the judge for a payment hearing. It may be that it can be held the same day. If not, a date will be set in the near future.

If the debtor has failed to pay as agreed, or as ordered by the court, either side can come back to court and ask for a payment hearing, whether or not there has already been one.

Or, the debtor’s circumstances may change so that he or she is no longer able to meet a schedule that had been agreed to or ordered earlier. The debtor could ask for a payment hearing.

HOW DOES A CREDITOR ASK FOR A PAYMENT HEARIANG?

If you are a creditor (that is, if you have a court order that someone must pay money to you), go to the registry, or write and tell the registrar you want a payment hearing. The registrar will give you a summons to fill out and will then set a date for the hearing. After the summons is accepted for filing, you will have to personally serve or arrange for someone else to personally serve the person who is to come to the hearing. The notice must be served on the debtor at least seven days before the hearing.

If the debtor is a company, you will want the summons to name the person who has the information you need. You can name any director, officer or employee of the company. If the debtor is a partnership you can name any partner.

Once service is done, the affidavit of service should be completed and be sworn so that it is ready to be shown to the judge if the debtor does not appear.

HOW DOES A DEBTOR ASK FOR A PAYMENT HEARING?

If you are a debtor (that is, if a court order says you must pay money to someone), go to the registry or write a letter and tell the registrar you want a payment hearing. The registrar will give you a notice to fill out and will then give you a date for the hearing. The notice must be served on the creditor at least seven days before the hearing. It is recommended that you complete a statement of your monthly income and expenses, and there is a form for this available from the registry. Give the court and the creditor a copy of this form at the hearing.

WHAT IF THE CREDITOR DOES NOT ATTEND THE HEARING?

If you are the creditor and you don’t plan to go to the payment hearing, you should either send a representative or let the registry know by letter that you want the hearing to go ahead without you.

The court can choose to hold the hearing in your absence, or to cancel or adjoin it.

WHAT IF THE DEB TOR DOES NOT ATTEND?

If you are the debtor, you must attend the payment hearing. You can be arrested for not attending if you were served with a summons to attend, or if you were in court when the judge ordered you to attend.

WHAT IF THE DEBTOR IS NOT GIVEN TIME TO PAY?

If there is no payment schedule, the full amount of the payment order is due immediately. As soon as the order is made, the creditor can file the order and then go ahead and enforce it.

WHAT IF A PAYMENT SCHEDULE IS ORDERED?

If a payment schedule is ordered, the debtor is only obliged to make the payments in the amounts and on the dates ordered in the schedule. As long as those payments are made, the creditor cannot do anything else to enforce the order.

But if the debtor fails to make a payment — or makes only a partial payment — the whole amount of the order becomes due immediately.

Example 1

Lois sued Norman, and the judge made a payment order in her favour for $1,500. In a payment schedule, the judge then ordered Norman to pay $100 to Lois on the 1st of each month.

As long as Norman makes those payments on time, Lois cannot do anything to enforce the order.

But if he misses a payment, the whole amount is immediately due. The amount due is the $1,500, minus whatever Norman has already paid, plus interest.

Lois could then garnish his bank account, for example, to collect that amount.

CAN A PAYMENT SCHEDULE EVER BE CHANGED?

Yes, the court allows for changes in circumstances. A creditor or a debtor can ask the court at any time for a payment hearing, whether or not there has already been one. If there is already a payment schedule in effect, the court can be asked to cancel it or to change its terms.

Example 2

If Norman, in example 1, had known that he was going to be unable to make that month’s payment — maybe he was laid off for a couple of months—he could have asked the court to change the terms of his payment schedule.

He could have asked for a payment hearing, explained his situation to the judge, and asked for new terms that he could handle.

It may be that if Lois had known his situation, she might have agreed to let Norman miss a payment or two. Then he could have simply filed a consent order with the registry and he would have been protected against any further enforcement during that time.

By the same token, if Lois discovered that Norman had taken a second job and had more income than before, she could ask for a payment hearing and ask the judge to increase the amount of Norman’s monthly payments.

GARNISHMENT

What is it?

If you have a judgment (a court order) requiring someone to pay you money, the law provides you with a tool called “garnishment” to use if the debtor does not pay.

Garnishment is a way of getting your hands on money that someone else owes to the debtor, before it  goes to the debtor.

Most often, people garnish wages or bank accounts.

Example 3

Norman misses one of his payments and Lois decides to garnish his bank account. (She knows where he banks from the last cheque he gave her.) She gets a garnishing order from the small claims court registry, fills it out and files it. The registry gives her the copies she needs and she takes one to the bank and leaves it with the manager or a teller. She finds out by calling the court registry that there was $100 in Norman’s bank account and that money has been paid into court. Now she can serve Norman and can apply to get that money paid to her.

Because this is quite a drastic measure, the rules are very strict and you have to follow them exactly.  The rules for garnishment are actually contained in the Court Order Enforcement Act and they apply to enforcement of judgments from any court.  How do I do it?

The procedure in a typical case is this:

1.
You prepare an affidavit in support of a garnishing order after judgment. This form tells:

a)
the details of the court order you are enforcing

b)
the amount still owing

c)
that someone else (the garnishee) owes money to the debtor

d)
that the garnishee is in British Columbia, and

e)
the address of the garnishee.

2.
You fill out a garnishing order.

3.
You file the affidavit and garnishing order in the court registry. There is a fee for having someone in the registry swear the affidavit and there is a fee for filing the garnishing order.  The registrar inserts the amount of costs you may be allowed to collect, signs the order and gives back to you the copies you will need for service.

4.
You serve the garnishing order on the garnishee (that is, the bank, or the employer, or whomever you have named in the order).

5.
The garnishee pays the money to the court (if there is any money).

6.
If there is any money paid into court you serve the garnishing order on the debtor and file an affidavit of service.

All the rules have to be carefully followed. For example, if you don’t have the name of the garnishee exactly right, the garnishee can legitimately ignore the order.

If you are garnishing a bank account, you have to know the branch where the debtor banks. A joint account cannot be garnished.

If you are garnishing wages, you must know the correct legal name of the employer, the address and the pay date. The date on which the affidavit is sworn must be within seven days before the pay date.

You can serve the documents on the garnishee and the debtor either personally or by “registered” mail.

(Be sure to ask the post office for an acknowledgment of receipt so you’ll have the proof you need.)

The usual practice is to serve the garnishee first (so that the debtor doesn’t remove the funds) and then serve the debtor if money is paid into court.

Unfortunately the garnishing procedure is a one-time measure that attaches only the money that is in the bank account when it is served or that is owed to the employee within seven days of when the affidavit in support of the garnishing order was sworn. If you want to repeat the procedure you have to obtain a new garnishing order and go through all the steps again.

How do I get the money, once it’s been paid into court?

There are three possibilities:

If your payment order was obtained by default (the defendant didn’t file a reply), the money will be paid out to you automatically, three months after it was paid into court. (You will have to file proof that you served the debtor with the garnishing order and you should call the registry to remind them that the three months is up.)

If the debtor agrees that you can have the money, he or she can sign a consent form and it will be paid to you immediately.

Otherwise, you will serve a “notice of payment out” on the debtor. The notice says that you will be asking the court to pay you the money. If the debtor does nothing within 10 days, you file proof that you served the debtor with the notice and garnishing order and apply to the court for the money. Then the court pays it to you.

DO I GET BACK MY EXPENSES?

When you present your garnishing order for filing at the court, the registrar will estimate the amount of expense that will be allowed.

Example 4

Lois is garnishing Norman’s bank account. The registrar may allow fees and costs, for example:

for the filing fee

for serving the order on the bank

for serving the order on Norman

for swearing the affidavit in support of

garnishing order.

If the bank pays some money into court, Lois will get the total expenses allowed by the registrar in addition to the money Norman already owed.

But if the bank has no money of Norman’s, Lois will probably not be reimbursed for her costs.

CAN ALL OF A PERSON’S EARNINGS BE GARNISHED?

No. The law provides for certain exemptions, depending on the debtor’s circumstances. In most cases, 30 per cent of net wages or salary, after the normal payroll deductions, can be garnished.

Example 5

Norman makes $2,000 per month at his job. His employer deducts $200 per month for income tax and Canada Pension. That leaves $1,800, so that the most that Lois could get by garnishing Norman’s paycheque is $540 each month.

Unemployment insurance and social assistance payment cannot be garnished, but there are no exemptions for money that is sitting in a bank account.

WHAT CAN I DO IF MY MONEY IS BEING GARNISHED?

You should immediately do one of two things. Either contact the creditor and try to work out a payment schedule that you can live with, or ask the registrar of the court to schedule a payment hearing so that you can ask a judge to order a payment schedule. If a payment schedule is in effect, then the creditor cannot garnish again, as long as you are meeting the terms of the schedule.

If the garnishment means a real financial hardship for you, you can ask the court or registrar to cancel the garnishing order and return the money. If that happens, a payment schedule will be ordered.

You can also ask a judge to increase the amount of your wages that is exempt from garnishment — up to 90 per cent of the net amount.

SEIZURE AND SALE OF THE DEBTOR’S GOODS

If someone has been ordered by the court to pay you money and hasn’t paid, you can ask the bailiff to take personal possessions belonging to the debtor and sell them at public auction. However, the costs of this procedure can be relatively high, and you risk paying these costs with no recovery if you do not try and find out beforehand if the debtor has any goods worth taking.

What may be seized?

As of May 1, 1998, the $2,000 exemption from seizure will be replaced by the following categories of personal property:

Exemption Category

Maximum

Amount

Allowable

A.
Personal property of debtor

Household goods

$4,000

Tools of the trade

$10,000

Motor vehicle

$5,000

Motor vehicle—if the debt

is for child maintenance arrears

$2,000

B.
Principal residence of debtor

Equity in a home—if the debtor’s principal

residence is in the Capital Regional District

or the Greater Vancouver Regional District

$12,000

Equity in a home—elsewhere in British Columbia

$9,000

A debtor is also allowed to retain all necessary clothing and required medical aids for himself or herself or

for a dependent.

A debtor may choose any goods which he or she would like to exempt from seizure and sale up to the maximum allowable amount within each category. A debtor has two days to chose which goods he or she would like to exempt from seizure.

In addition, you may not seize anything that the debtor owns jointly with someone else. This often means that household goods, for example, cannot be taken.

The most common items to be seized are motor vehicles and shares in a company, although any goods that are worth taking and are not part of the exemption can be seized. You can find out or confirm what motor vehicles a debtor owns by sending a copy of the judgment to:

ICBC, Vehicle Records Unit, Room 154,

151 W. Esplanade St., North Vancouver, B.C. V7M 3H9

There is a fee for this service. For more information call (604)661-2233 or 1-800-464-5050. Alternatively, a

legal search service can be used, but the fees will be higher.

To find out how much secured debt might be registered against a debtor’s motor vehicle or other goods, contact:

Personal Property Registry Search Department

Ministry of Finance and Corporate Relations

2nd Floor, 940 Blanshard St., Victoria, B.C. V8W 3E6

Phone: (250)387-6881 Fax: (250)387-3055

WHAT IS THE PROCEDURE?

Go to the registry and tell the registrar you want an order for seizure and sale. You will be given forms to complete and return. After the registrar issues the order, you forward it to the bailiff. Be prepared to give them copies of the information you received from ICBC and the personal property registry, along with a letter setting out any other information about the debtor’s goods that will assist.

You will be asked to pay a deposit to the bailiff to cover the estimated amount of time it will take the bailiff to do the job.

WHAT DOES THE BAILIFF DO?

The bailiff must inform debtors of their exemption rights under the Court Order Enforcement Act when he or she first visit the debtor’s home. The bailiff will look into what assets might be seized. The debtor will be given the chance to pay the amount due at the time of seizure. If the debtor has an ability to pay, the presence of the bailiff is sometimes an effective measure. If not, any goods worth seizing that are not part of the exemptions may be taken away and later sold by auction, sealed bid or other similar acceptable means.

Since the proceeds are used to pay the bailiff’s costs first, the goods need to have sufficient value at an auction to pay the bailiff’s final fee, and the various charges for such items as towing, carting, storage and advertising. If the goods do not have enough value to pay these costs with at least some amount left over for the creditor, they are not worth seizing.

The bailiff will return the original order for seizure and sale to the registry, with a notation explaining the outcome. If the procedure is not successful, you may not be able to get the costs you have paid to the bailiff from the debtor.

DEFAULT HEARINGS

If a payment schedule was made after a trial or settlement conference, or following a payment hearing, and the debtor has not lived up to its terms, you can ask for a default hearing. To do that, you fill out a summons to a default hearing and submit it to the registrar. It will be served on the debtor by a sheriff or bailiff at least seven days before the hearing.

What happens at a default hearing?

The judge will ask the debtor why the payments were not made. After listening to the debtor and the creditor, the judge can change the terms of the payment schedule, or confirm the terms as they stand. If the judge decides that the debtor’s explanation for not paying shows contempt of court, the judge can order the debtor to be jailed for up to 20 days. If that happens, the debtor still owes the money, even after going to jail.

A debtor who does not show up for a default hearing can be arrested, if the person was properly notified.

REGISTRATION AGAINST LAND

If your debtor owns land in B.C., you can register a certificate of judgment in the land title office. This procedure can be very effective in the long run, since the debtor cannot normally sell or mortgage the land until the debt is paid. It is also one of the simpler and less costly procedures described in this booklet.

If you do not know whether the debtor owns land you can do a name search at a land title office. There will be a fee for this service.

HOW DO I REGISTER MY SMALL CLAIMS JUDGEMENT AGAINST LAND?

First, ask the registrar for a certificate of judgment. There is a fee for the certificate.

Then, take this certificate to the land title office where the land is. The staff there will fill out the necessary forms and will charge you a fee to register the certificate. You can register one judgment against more than one property, if you wish. If the property is owned in joint tenancy with someone else (as is often the case, especially if it is a family home) you can still register your judgment against it, but if the debtor dies, the registration is cancelled.

DO I HAVE TO WAIT FOR THE DEBTOR TO DECIDE TO SELL?

No. You can ask the Supreme Court to force a sale of the property. But this is a complicated and costly process and is not often used to enforce a small claims judgment. You should get legal advice if you’re thinking about applying for sale of land.

HOW LONG DOES THE REGISTRATION LAST?

The registration is good for two years and can be renewed every two years. If you keep renewing the registration for up to 10 years, there is a greater likelihood that the debtor may sell or re-mortgage the land and you will be paid. You must remember to renew the registration before the two years are up and the earlier registration expires. Once the registration has expired you will have to obtain a new certificate from the registry and you will have lost your place on the title.

SUMMARY

You can see from all this that there are many different tools available to help you collect your money, once a court has given you a payment order.

In most cases, you should start with a simple written request for payment, along with a copy of the order.  If that doesn’t work, take a look at all the information you have about the debtor and try to decide what would be the most effective method. Usually a payment hearing is a good start, because you can use that to gather the information you may need later. A payment schedule is often the answer — if timing and amount of the payments are manageable for the debtor, you have a better chance of collecting what’s owing to you.

But if the debtor has money available and is just determined not to pay, take a look at the other options we have discussed and decide what will give you the best chance of success.

Small Claims Court- Civil Rules

May 1, 1998
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INTRODUCTION

The purpose of these rules is to make it as easy as possible for people to use the court to resolve their disputes. If necessary, there will be a trial and a judge will decide the claim. However, both sides are encouraged to try to come to an agreement. A settlement is always possible, even after a judge has made a decision.

Definitions

In these rules:

“claimant” means the person who is making the claim;

“court” means the Provincial Court of British Columbia;

“creditor” means a person to whom, by order of the court, a debtor must pay money;

“debtor” means a person who, by order of the court, must pay money to a creditor;

“defendant” means the person against whom the claim is made.

RULE 1 - MAKING A CLAIM

Completing a notice of claim

(1)
To make a claim, a person must complete a notice of claim (Form 1) following the instructions on the form.

Filing a notice of claim

(2)
A claimant must file a notice of claim and pay the required fee at the Small Claims Registry nearest to where

(a)
the defendant lives or carries on business, or

(b)
the transaction or event that resulted in the claim took place.

If the defendant is a company

(2.1)If the defendant is a company incorporated under the Company Act, the claimant must file with the notice of

claim a printout of a company search showing the most recent address of the registered office of the company

on file with the Registrar of Companies.

If the defendant is a society

(2.2)If the defendant is a society incorporated under the Society Act, the claimant must file with the notice of

claim a printout of a search showing the most recent address of the society on file with the Registrar of

Companies.

If a claimant wants to claim against more than one defendant

(3)
A claimant may name more than one defendant in a notice of claim, but only if the claim against each defendant is related to or connected with the original subject matter of the claim.

If the claim is for more than $10,000

(4)
A claimant who has a claim amounting to more than $10,000, not including interest and expenses, may abandon part of the claim so that the balance of the claim may be heard in the court.

Litigation guardian needs Public Trustee’s consent

(4.1) A person (litigation guardian) who makes a claim for personal injury on behalf of someone who is under 19

years of age or under another legal disability may abandon part of the claim under subrule (4), but only with the

consent of the Public Trustee.

Abandoning part of a claim

(5)
To abandon part of a claim, a claimant must say on the notice of claim that the amount over $10,000 is abandoned.  The effect of abandoning part of a claim

(6)
Subject to subrule (7), a claimant who abandons part of a claim may not at any time sue for that part, unless

the whole of the claim is withdrawn under Rule 4(9) and then pursued in the Supreme Court.

Effect of transfer on abandonment

(7)
If a claim is transferred to the Supreme Court under Rule 7.1, the claimant may sue for the whole amount to

which the claimant may be entitled whether or not part of the claim was abandoned in the Provincial Court.

RULE 2 - SERVING A NOTICE OF CLAIM

Who must be served?

(1)
The claimant must serve each defendant named in the notice of claim with

(a)
the defendant’s copy of the notice, and

(b)
a blank reply form (Form 2).

How to serve an individual

(2)
If the defendant is an individual, the notice of claim must be served by

(a)
leaving a copy of it with the defendant, or

(b)
mailing a copy of it by registered mail to the defendant and obtaining the original acknowledgment of receipt card.  How to serve a company

(3)
If the defendant is a company incorporated under the Company Act, the notice of claim must be served

(a)
by mailing a copy of it by registered mail to the registered office of the company and obtaining the original

acknowledgment of receipt card, or

(b)
by leaving a copy of it

(i)
at the registered office of the company,

(ii)
at the place of business of the company, with a receptionist or a person who appears to manage or control

the company’s business there, or

(iii)
with a director, officer, liquidator, trustee in bankruptcy or receiver manager of the company.

How to serve an extraprovincial company

(4)
If the defendant is an extraprovincial company, the notice of claim must be served

(a)
by mailing a copy of it by registered mail to the attorney of the company appointed under section 328 of the

Company Act and obtaining the original acknowledgment of receipt card,

(b)
by leaving a copy of it with the attorney, or

(c)
if no attorney has been appointed, by following subrule (3).

How to serve a partnership

(5)
If the defendant is a partnership, the notice of claim must be served by mailing a copy of it by registered mail

to a partner and obtaining the original acknowledgment of receipt card, or by leaving a copy of it

(a)
with a partner,

(b)
at a place of business of the partnership, with a person who appears to manage or control the partnership business there, or

(c)
with a receptionist who works at a place of business of the partnership.

Other service rules - see Rule 18

(6)
The provisions in Rule 18 apply if

(a)
the defendant is a municipality, a person under 19, a society, an extraprovincial society, or an unincorporated association including a trade union,

(b)
the claimant needs to serve the notice of claim on an individual outside British Columbia, or

(c)
the claimant is having difficulty serving the defendant.  Time limit for service

(7)
If a notice of claim has not been served within 12 months after it was filed it expires, but the claimant may

apply to have it renewed (see Rule 16(3)).

RULE 3 - REPLYING TO A CLAIM

What are a defendant’s options?

(1)
A defendant who receives a notice of claim may do any one or more of the following:

(a)
pay the amount claimed directly to the claimant and ask the claimant to withdraw the claim (see Rule 8);

(b)
admit all or part of the claim;

(c)
admit all or part of the claim and propose a payment schedule (see Rule 11(4));

(d)
oppose all or part of the claim by listing reasons why the claim is opposed;

(e)
make a counterclaim against the claimant (see Rule 4).  How does a defendant reply?

(2)
To do anything set out in subrule (1) (b) to (e), a defendant must complete a reply (Form 2) following the

instructions on the form.

Where does a defendant file a reply?

(3)
A defendant must file a reply at the registry where the notice of claim was filed and, except where the defendant has agreed to pay all of the claim, pay the required fee.  Time limit for replying

(4)
If a notice of claim is served on a defendant, the reply must be filed

(a)
within 14 days after service if the defendant was served in British Columbia or within 30 days after service if

the defendant was served outside British Columbia, and

(b)
before the registrar has made a default order or set a date for a hearing.

How a reply is served

(5)
Within 21 days after a reply is filed, the registrar must serve a copy on each of the other parties.

How an admission is accepted

(6)
If a defendant admits in a reply all or part of the claim, the claimant may accept the admission in full

settlement of the claim, interest and expenses by filing, before the settlement conference, a payment order in

the same terms as the admission.

RULE 4 - MAKING A CLAIM AGAINST A CLAIMANT

Making a counterclaim

(1)
A defendant may make a counterclaim against the claimant in the reply (Form 2) by

(a)
following the instructions on the form, and

(b)
paying the required fee.

When a counterclaim is served

(2)
A counterclaim is served on a claimant when a copy of the reply containing the counterclaim is served under

Rule 3(5).

What are the claimant’s options?

(3)
A claimant who is served with a reply containing a counterclaim may do one or more of the following:

(a)
pay the amount of the counterclaim directly to the defendant and ask the defendant to withdraw the counterclaim;

(b)
admit all or part of the counterclaim;

(c)
admit all or part of the counterclaim and propose a payment schedule (see Rule 11(4));

(d)
oppose all or part of the counterclaim by listing reasons why the counterclaim is opposed.

How a claimant replies

(3.1)To do anything set out in subrule (3) (b) to (d), a claimant must

(a)
complete a reply (Form 2) following the instructions on the form,

(b)
within 14 days after being served with the counterclaim, file the reply in the registry where the notice of claim

was filed, and

(c)
pay the required fee unless the claimant has agreed to pay all of the counterclaim.

How an admission is accepted

(3.2)If a claimant admits in a reply all or part of a counterclaim, the defendant may accept the admission in full

settlement of the counterclaim, interest and expenses by filing, before the settlement conference, a payment

order in the same terms as the admission.

If a counterclaim is for more than $10,000

(4)
A defendant who has a counterclaim amounting to more than $10,000, not including interest and expenses,

may

(a)
abandon part of the counterclaim so it may be heard in the court, or

(b)
begin an action in the Supreme Court.

How to abandon part of a counterclaim

(5)
To abandon part of a counterclaim, the defendant must say on the counterclaim part of the reply that the amount over $10,000 is abandoned.  The effect of abandoning part of a counterclaim

(6)
A defendant who abandons part of a counterclaim may not at any time sue for that part.

If a defendant begins a Supreme Court action

(7)
A defendant who begins an action in the Supreme Court against a claimant may apply to a Provincial Court

judge for an order changing the date of the small claims trial (see Rule 16(7)).

If the small claims trial is held first

(8)
If the small claims trial is held and a payment order or other order is made against the defendant, the judge

may order the claimant not to take any action to enforce the order

(a)
until a date set by the judge, or

(b)
until a decision is given by the Supreme Court on the defendant’s action, whichever comes first.

If a claimant has already abandoned part of a claim

(9)
If a defendant begins an action in the Supreme Court against a claimant who has abandoned part of a claim

under Rule 1(5), the claimant may withdraw the claim from the Provincial Court and

(a)
begin an action in the Supreme Court and claim the higher amount, or

(b)
participate in the action begun by the defendant in the Supreme Court and claim the higher amount.

RULE 5 - THIRD PARTIES

If a defendant thinks someone else should pay the claim

(1)
If a defendant who has filed a reply thinks another person should pay all or part of the claim, the defendant

may make a claim against the other person by

(a)
completing a third party notice (Form 3), following the instructions on the form if a settlement conference has

not been held, or

(b)
applying to a judge for an order permitting a claim to be made against the other person if a settlement conference has been held (see Rule 16(7)).  Filing a third party notice

(2)
The defendant must file a third party notice at the registry where the notice of claim was filed and pay the

required fee.

If the third party is a company

(2.1) If the third party is a company incorporated under the Company Act, the defendant must file with the third

party notice a printout of a search showing the most recent address of the company on file with the Registrar of

Companies.

If the third party is a society

(2.2) If the third party is a society incorporated under the Society Act, the defendant must file with the third party notice a printout of a search showing the most recent address of the society on file with the Registrar of

Companies.

What documents must be served on the third party?

(3)
The defendant must serve the person named as the third party with the following:

(a)
a copy of the third party notice;

(b)
a blank reply form;

(c)
a copy of the notice of claim;

(d)
a copy of the reply to the notice of claim;

(e)
a copy of the notice of settlement conference or trial, if one has been issued.

How to serve the third party

(4)
The defendant must serve the documents referred to in subrule (3) on the third party in the same way as required for service of a notice of claim (see Rule 2).  Filing a certificate of service

(5)
Within 30 days after filing a third party notice, the defendant must file a certificate of service (Form 4) at the

registry to prove that the documents have been served as required, unless the third party has filed

a reply.

If a certificate of service is not filed within 30 days

(5.1) If a certificate of service is not filed in accordance with subrule (5), the third party notice expires but the

defendant may apply to have it renewed

(see Rule 16(3)).

Notifying the other parties

(6)
The registrar must serve a copy of the third party notice on each of the other parties within 21 days after it is

filed.

How a third party replies

(7)
To reply to a third party notice, the person named as a third party must follow the rules for replying to a claim

(see Rule 3).

What a judge may do

(8)
If a third party has been named, a judge may make an order between any of the parties.

Another settlement conference must be held

(9)
If a third party files a reply after a settlement

conference, another settlement conference must be held, unless a judge orders otherwise.

RULE 6 - IF A DEFENDANT DOES NOT REPLY TO A CLAIM

A claimant may ask for a default order

(1)
If a defendant does not file a reply within the time limit (see Rule 3(4)), the claimant may ask the registrar for

a default order.

Judge’s permission needed in certain cases

(2)
No default order will be made on a counterclaim or third party notice, except under Rule 16(6)©.

How to ask for a default order

(3)
To ask for a default order under subrule (1), a claimant must complete Form 5, following the instructions on

the form, and file it at the registry where the notice of claim was filed, together with a copy of the certificate of

service (Form 4) for the notice of claim, and pay the required fee.

If a claim is for a debt

(4)
If a claim is for a debt and the claimant completes the steps in subrule (3), the registrar must make a default

order requiring the defendant to pay immediately the amount claimed plus expenses under Rule 20(2) and any

interest the claimant is entitled to.

If a claim is not for a debt

(5)
If a claim is not for a debt and the claimant completes the steps in subrule (3), the registrar must set a date

for a hearing before a judge.

If there are other defendants

(6)
If any other defendant has filed a reply and a date is set for a settlement conference or trial of the claim, the

hearing must be held at that time, unless a judge orders otherwise.

No notice of hearing

(7)
A defendant who has not filed a reply is not entitled to receive notice of a hearing under this rule.

A defendant loses the right to reply

(8)
After a date is set for a hearing under this rule, a defendant may not file a reply without the permission of a

judge (see Rule 16(7)).

Purpose of hearing

(9)
The purpose of a hearing under this rule is to allow a judge to determine

(a)
the amount the claimant is entitled to, if the claim is for money, and

(b)
the terms of an appropriate order, in any other case.

Result of hearing

(10)
After hearing the claimant, the judge may,

(a)
if the claim is for money, make a default order that requires the defendant to pay immediately the amount

determined by the judge plus expenses under Rule 20(2) and any interest the claimant is entitled to, and

(b)
in any other case, make the appropriate order.

If a claimant does not attend

(11)
If a claimant does not attend at the time set for a hearing under this rule, the judge may cancel the hearing,

but the claimant may ask the registrar to reschedule it.

How payment may be collected

(12)
The creditor may collect payment under a default order by taking any of the steps listed in Rule 11(11).

RULE 7 - THE SETTLEMENT CONFERENCE

Settlement conference

(1)
Before a trial date is set, a settlement conference will be held at the time and place set by the registrar.

Settlement conference not required

(2)
Despite subrule (1) a settlement conference will not be held and the registrar must set a matter for trial and

send a Notice of Trial to the parties if the case is a motor vehicle accident case and only liability for property

damage is disputed.

Notice of settlement conference

(3)
The registrar must serve a notice of settlement conference (Form 6) on the parties at least 14 days before

the date set for the settlement conference.

Who must attend

(4)
All parties must attend the settlement conference and have authority to settle the claim, and may be accompanied by a lawyer or articled student, except the defendant need not attend if

(a)
the claim results from a motor vehicle accident,

(b)
the defendant is disputing the amount of the claim but not liability, and

(c)
a person appointed by the Insurance Corporation of British Columbia attends instead of the defendant.

What the parties must bring

(5)
Each party to a claim must bring to the settlement conference all relevant documents and reports.

Expenses for attending settlement conference unprepared

(6)
If a settlement conference cannot be conducted properly because a party is not prepared for it, a judge may

order that party to pay the reasonable expenses of the other party or parties.

How to change a settlement conference date

(7)
A party may change a settlement conference date by

(a)
filing a consent to change the date under

Rule 16(1), or

(b)
applying for an order changing the date of the settlement conference at least seven days before the date set

for the settlement conference, unless the registrar orders otherwise, and giving whatever notice to the other

party that the registrar or judge requires.

Notice of change of date

(8)
If the date of the settlement conference is changed, the registrar must notify the parties of the place and time

of the rescheduled conference.

Certificate to be filed in personal injury cases

(9)
In a claim for damages for personal injuries, the claimant must file at the registry, within six months after

serving the notice of claim and before a settlement conference is held, a certificate of readiness (Form 7) that

has attached copies of all

(a)
medical reports, and

(b)
records of expenses or losses incurred or expected.

If the claimant is not ready to file certificate

(10)
A claimant who is not ready to file the certificate of readiness and attachments within the six month period

may apply to the registrar (see Rule 16(3)) to extend the time, before or after the six month period has expired.

Certificate must be served on other parties

(11)
Within 14 days after filing a certificate of readiness, the claimant must serve a copy of the certificate and

attachments on each of the other parties.

Defendant may request a medical report

(12)
A defendant in a claim for damages for personal injuries may apply to a judge (see Rule 16(7)) to order the

claimant to attend a medical doctor for an examination, to be paid for by the defendant.

Report to be given to claimant and brought to settlement conference

(13)
After receiving the medical report from the doctor, the defendant must

(a)
serve a copy of it on the claimant at least seven days before the settlement conference, and

(b)
bring a copy of it to the settlement conference.

What happens at a settlement conference

(14)
At a settlement conference, a judge may do one or more of the following:

(a)
mediate any issues being disputed;

(b)
decide on any issues that do not require evidence;

(c)
make a payment order or other appropriate order in the terms agreed to by the parties;

(d)
set a trial date, if a trial is necessary;

(e)
discuss any evidence that will be required and the procedure that will be followed if a trial is necessary;

(f)
order a party to produce any information at the settlement conference or anything as evidence at trial;

(g)
order a party to,

(i)
give another party copies of documents and records by a set date, or

(ii)
allow another party to inspect and copy documents and records by a set date;

(h)
if damage to property is involved in the dispute, order a party to permit a person chosen by another party to

examine the property damage;

(i)
dismiss a claim, counterclaim, reply or third party notice if, after discussion with the parties and reviewing the

filed documents, a judge determines that it

(i)
is without reasonable grounds,

(ii)
discloses no triable issue, or

(iii)
is frivolous or an abuse of the court’s process;

(j)
before dismissing a claim, counterclaim, reply or third party notice, order a party to file an affidavit setting out

further information;

(k)
[repealed]

(l)
make any other order for the just, speedy and inexpensive resolution of the claim.

If a party does not comply with a disclosure order

(15)
If a party does not comply with an order under subrule (14)(f),(g),(h) or (j), a judge may at any time do one or

more of the following:

(a)
adjourn a settlement conference or trial and order that party to pay all the reasonable expenses incurred by

any other parties as a result of the adjournment;

(b)
order a trial to proceed without permitting that party to produce as evidence any information, document or

records withheld as a result of the non-compliance;

(c)
dismiss the claim, counterclaim, reply or third party notice.

If a payment order is made

(16)
If a payment order is made at a settlement conference, Rule 11 (Payment of the Judgment) applies as though the payment order was made following a trial.  If a party does not attend

(17)
A judge may dismiss the claim or make a payment order or other appropriate order against a party who does not attend a settlement conference.  Notice of trial date

(18)
If a trial date is set at a settlement conference and a party is absent, the registrar must serve a notice of the

trial date on that party unless the judge orders otherwise.

Place of the trial

(19)
All further steps in the claim, including the trial, will take place where the settlement conference is held

except

(a)
if a judge orders otherwise, or

(b)
as provided in Rule 16(11) and Rule 17(8).

If a party does not comply with a settlement agreement

(20)
If a settlement is recorded on the court record as an agreement and not as a payment order and a party does not comply with the recorded terms of the agreement,

(a)
the agreement is cancelled, and

(b)
after filing an affidavit of non-compliance, the claimant may file a payment order in the amount that a judge

directed at the settlement conference or, if no direction was made, in the amount of the claim.

RULE 7.1 - TRANSFERS AND MULTIPLE CLAIMS

Transfer of claim to Supreme Court

(1)
If satisfied that the monetary outcome of a claim (not including interest and expenses) may exceed

$10,000, a judge must transfer the claim to the Supreme Court

(a)
on application at any time, or

(b)
on the judge’s own motion at the settlement conference or trial.

Exception

(2)
Despite subrule 7.1(1), a claim must not be transferred to the Supreme Court if the claimant chooses to abandon the amount over $10,000 so that the claim may be heard in the Provincial Court.

Personal injury claims

(3)
Before transferring a claim for personal injury to the Supreme Court, a judge must consider any medical or

other reports filed or brought to the settlement conference by the parties.

Multiple claims

(4)
If more than one claimant has filed a notice of claim against the same defendant or defendants with respect

to the same event, or if one claimant has filed notices of claim against more than one defendant with respect to

the same event, the judge may

(a)
hear at one time evidence that relates to all the claims,

(b)
apply that evidence to all the claims, and

(c)
make a decision in each of the claims,even though the total monetary outcome of all the claims (not including

interest and expenses) is likely to exceed $10,000.

RULE 8 - CHANGING OR WITHDRAWING A CLAIM OR REPLY, etc.

Any filed document may be changed

(1)
Anything in a notice of claim, reply or other document that has been filed by a party may be changed by that

party

(a)
without any permission, at any time before the settlement conference begins, and

(b)
with the permission of a judge (see Rule 16(7)), at any time after that.  How to change a document

(2)
All changes must be underlined, initialled and dated on the revised document and, if there is an order authorizing the change, the document must contain a reference to it.  Filing and serving a revised document

(3)
A party who changes a filed document must

(a)
file a copy of the revised document at the registry, and

(b)
before taking any other step in the claim, serve a copy of the revised document on each party to the claim.

If a revised document is served

(3.1) A party who is served with a revised notice of claim, counterclaim or third party notice

(a)
may, by following subrule (8(3)), change a reply already filed by that party, or

(b)
may rely on a reply already filed by that party.

No default order for failure to change reply

(3.2) No default order will be made solely because a party relies on a filed reply instead of changing that reply.

Withdrawal of claim or other filed document

(4)
A party may withdraw a claim, counterclaim, reply or third party notice at any time by

(a)
filing a copy of the notice of withdrawal at the registry, and

(b)
promptly serving the notice on all the parties who were served with the claim, counterclaim, reply or third

party notice.

(5)
[repealed]

The effect of withdrawing

(6)
A party who withdraws a claim, counterclaim, reply or third party notice may not at any time proceed with it or

file another notice with respect to the claim or counterclaim without the permission of a judge (see Rule 16(7)).

RULE 9 - WITNESSES

How a witness is told to attend court

(1)
To summon a witness to court, a party must

(a)
complete a summons to witness (Form 8), following the instructions on the form, and

(b)
serve a copy of the summons on the witness at least seven days before the date the witness is required to attend.  Travelling expenses

(2)
At the time the summons is served, the party

summoning the witness must offer the witness

reasonable estimated travelling expenses.

Summons not always necessary

(3)
If a witness will attend court voluntarily, a summons is not necessary.

What a witness served with a summons must do

(4)
A person who is served with a summons to witness must

(a)
attend court at the time and place stated on the summons, and

(b)
bring to court any records and other things required by the summons.

Summons may be cancelled

(5)
A person who is served with a summons to witness may apply to a judge (see Rule 16(7)) who may cancel

the summons if

(a)
the person is not needed as a witness, or

(b)
it would be a hardship for the person to attend court as required by the summons.

If a summons is cancelled

(6)
A judge who cancels a summons to witness may make any other order that the judge thinks is fair, including

an order changing the date of a trial or other hearing.

If a witness does not obey a summons

(7)
A judge may issue a warrant (Form 9) for the arrest of a witness who does not attend court as required by a

summons to witness if the judge is satisfied that

(a)
the summons was served on the witness,

(b)
reasonable travelling expenses were offered to the witness, and

(c)
justice requires the presence of the witness.

Cancellation of warrant

(8)
If a witness named in a warrant attends court voluntarily, the warrant is cancelled.

What the judge or justice of the peace may do when witness appears

(9)
If the witness’s evidence is still required,

(a)
a judge or justice of the peace may release the witness on conditions set by the judge or justice of the peace, or

(b)
a judge may order the witness to be detained until his or her presence is no longer required.

RULE 10 - THE TRIAL

How evidence will be heard at a trial

(1)
A judge may conduct a trial without complying with the formal rules of procedure and evidence, and in doing

so may

(a)
ask the parties to explain their cases, to respond to each other and to call witnesses, or

(b)
receive evidence in any other way the judge thinks is appropriate (see Rule 7(15(b)).

Evidence to be sworn

(2)
All oral evidence must be given under oath or affirmation.  Experts’ evidence - advance notice of evidence required

(3)
A party may not call an expert to give evidence of the expert’s opinion unless

(a)
the party serves a summary of the expert’s evidence on all other parties at least 30 days before the expert is

called to give evidence, or

(b)
a judge grants permission.

Experts’ reports must be given in advance

(4)
Instead of calling an expert to give evidence, a party may introduce a report stating opinions of an expert, if

(a)
the party serves a copy of the report on all other parties at least 30 days before the report is introduced, or

(b)
a judge grants permission.

Experts’ qualifications

(5)
A statement of qualifications in an expert’s report is proof that the expert has those qualifications unless there is evidence to the contrary.  Experts may be called for cross-examination

(6)
A party receiving another party’s expert report may serve on the other party, at least 14 days before the trial

date, a notice requiring the expert to attend the trial for cross-examination.

Cost of calling other party’s expert

(7)
If a judge determines that calling another party’s expert was unnecessary, the judge may order the party who

required the expert to attend to pay the expert’s expenses.

Estimates

(8)
Repair estimates and estimates of the value of property are not considered to be expert evidence, but must

be served on all other parties at least 14 days before trial unless a judge orders otherwise.

If a defendant does not attend

(9)
If a defendant or third party does not attend the trial, either personally or by a representative, the judge may

(a)
allow the claim, and

(b)
make a payment order or other appropriate order against that defendant or third party.

If a claimant does not attend

(10)
If a claimant does not attend the trial, either personally or by a representative, the judge may dismiss the

claim.

Judge’s decision after the trial

(11)
The judge must give a decision

(a)
in court orally at the end of the trial or on a

later date, or

(b)
in writing.

If the decision is given later

(12)
If a judge’s decision is to be given orally on a later date, the registrar must notify the parties of the date.

When decision effective

(13)
A judge’s written decision is effective on the date it is filed at the registry.

RULE 10.1 - OFFER TO SETTLE

Any party may offer to settle

(1)
A party may offer to settle one or more claims by

(a)
completing an offer to settle (Form 18), and

(b)
serving the party to whom the offer is made with the completed offer to settle as if it were a notice of claim

(see Rule 2).

Time limit for offering to settle

(2)
An offer to settle under subrule (1) must be served on the party to whom the offer is made

(a)
within 30 days after the conclusion of the settlement conference, or

(b)
at a later time, if permitted by a judge.

How an offer is accepted

(3)
If a party served with an offer to settle under subrule (2) wishes to accept the offer in full settlement of the

claim, interest and expenses, that party must

(a)
complete an acceptance of offer (Form 19), and

(b)
within 28 days after being served with the offer, serve the party who made the offer with the completed acceptance as if it were a notice of claim (see Rule 2).  Acceptance of offer deemed to be a payment order

(4)
If a party served with an acceptance of offer files the offer and the acceptance in the registry, the acceptance

is deemed to be a payment order.

If an offer is rejected by claimant

(5)
The trial judge may order a claimant to pay the defendant a penalty if the claimant

(a)
does not accept an offer to settle made by the defendant under subrule (1), and

(b)
is awarded at trial an amount, including interest and all expenses, that equals or is less than the defendant’s

offer.

If an offer is rejected by defendant

(6)
The trial judge may order a defendant to pay the claimant a penalty if

(a)
the defendant does not accept an offer to settle made by the claimant under subrule (1), and

(b)
the claimant is awarded at trial an amount, including interest and all expenses, that equals or exceeds the

claimant’s offer.

Amount of penalty

(7)
A penalty under subrule (5) or (6) is in addition to any other expenses or penalties, and may be up to 20 per

cent of the amount of the offer to settle.

What the judge must consider

(8)
When deciding the amount of a penalty under subrule (5) or (6), a judge must consider

(a)
the difference between the amount awarded at trial and the amount of the offer to settle,

(b)
the interest of the parties in proceeding to trial to determine the credibility of witnesses or a point of law, and

(c)
the time when the offer was made.

Other offers to settle

(9)
An offer to settle may be made and accepted after the time limit in this Rule for offering or accepting a settlement has passed, but in that case a judge may not impose a penalty under subrule (5) or (6).

Money paid into court after garnishing order

(10)
A defendant may include in an offer to settle a term that money paid into court as a result of a garnishing

order be paid to the claimant.

Disclosure to judge

(11)
A party may disclose any offer to settle made under

this Rule

(a)
to the settlement conference judge, and

(b)
to the trial judge, but only after that judge has given a final decision on the amount to be awarded.

Multiple defendants

(12)
If two or more defendants are sued together,

(a)
a claimant may not make an offer to settle except jointly to all defendants, and

(b)
a defendant may not make an offer to settle except jointly with all other defendants.

Multiple claimants

(13)
If there are two or more claimants, a separate offer to settle may be made by or to each of them.

Counterclaims and third party claims

(14)
This rule applies to claims, counterclaims and third party claims.

Third party claims

(15)
If a defendant accepts an offer to settle made by a third party,

(a)
the third party must pay the amount of the offer into court, and

(b)
that amount may only be taken out of court by order of a judge or with the consent of all parties.

RULE 11 - PAYMENT OF THE JUDGMENT

Payment order

(1)
If a judge decides that one party must pay money to another party, the judge must make a payment order at

the end of the trial.

Payment deferral

(2)
After making a payment order, the judge must ask

(a)
if the debtor requires time to pay, and

(b)
if so, when the debtor proposes to pay.

Creditor to be consulted

(3)
If the debtor asks for time to pay, the judge must ask the creditor if the creditor agrees with the debtor’s proposal.  If the creditor agrees

(4)
If the creditor agrees with the proposal, the judge may order a payment schedule requiring the debt to be paid by a set date or by instalments.  If the creditor does not agree

(5)
If the creditor does not agree with the proposal, the judge may

(a)
order a payment hearing, or

(b)
order a payment schedule.

No collection while payments being made

(6)
The creditor may not take any other steps to collect the debt as long as the debtor is making payments in accordance with the payment schedule.  If no order is made

(7)
If no order is made under subrule (5), the debt is payable immediately and the creditor may collect the debt

by taking any of the steps listed in subrule (11).

If a judge orders a payment hearing

(8)
If a judge orders a payment hearing under subrule (5), the creditor may not take any other steps to collect

payment until after the payment hearing.

Registrar’s payment order

(9)
The registrar may make a payment order.

Registrar may make some orders without a hearing

(10)
The registrar may make the following orders without a hearing:

(a)
a payment order in the amount agreed to plus expenses under Rule 20(2)(a) and (b) and any interest the claimant is entitled to if

(i)
the defendant agrees to pay all or part of a claim on a reply, and

(ii)
the claimant consents;

(b)
an order establishing a payment schedule if the defendant proposes or requests a payment schedule in the

reply and the claimant consents to the order;

(c)
an order issuing a summons to a defendant to attend a payment hearing if a proposed payment schedule is

not agreed to by the claimant.

How payment may be collected

(11)
To collect payment due under a payment order

(Form 10), a creditor may do one or more of the following:

(a)
ask the registrar to issue an order for seizure and sale under subrule (12);

(b)
ask for a payment hearing under Rule 12(3);

(c)
ask a judge or registrar to issue a garnishing order under the Court Order Enforcement Act;

(d)
ask for a default hearing under Rule 13(2), if the debtor defaults in making payments under a payment schedule;

(e)
enforce the order by any other means permitted by law.  When an order for seizure and sale may be issued

(12)
The registrar may issue an order for seizure and sale (Form 11) if a creditor completes the form, following

the instructions on the form, and files it at the registry.

How long an order for seizure and sale is in effect

(13)
If an order for seizure and sale has not been enforced within 12 months after it was issued it expires, but

the creditor may ask the registrar to issue another one.

If a debtor does not obey a payment schedule

(14)
If a debtor defaults on the payments under a payment schedule,

(a)
the balance of the money required to be paid under the payment order becomes due immediately, and

(b)
the creditor may collect the entire amount by taking any of the steps listed in subrule (11).

If a decision is reserved

(15)
If a payment order is made in the absence of the parties because the judge reserved the decision,

(a)
the creditor may take any of the steps listed in subrule (11), and

(b)
the debtor may ask for a payment hearing under Rule 12(10).

If a payment order is made in favour of a young person

(16)
If a payment order is made in favour of a person under 19 years of age, a judge may order the amount payable under the order to be paid to the Public Trustee for that person.

Collection while payment hearing outstanding

(17)
If a summons to a payment hearing has been filed, the creditor may not take any other steps to collect payment until

(a)
the payment hearing has concluded, or

(b)
the summons has been withdrawn or cancelled.

Collection after warrant for arrest ordered

(18)
If a warrant is issued for the arrest of a debtor or of an officer, director or employee of a corporate debtor,

the creditor may take any steps to collect payment due under a payment order as if a payment hearing had

concluded.

RULE 12 - PAYMENT HEARING

Purpose of a payment hearing

(1)
The purpose of a payment hearing is to allow a judge or justice of the peace to

(a)
assess the debtor’s ability to pay, and

(b)
consider whether a payment schedule should be ordered.

Parties may request a payment hearing

(2)
A payment hearing will be held if it is

(a)
requested by the creditor under subrule (3),

(b)
requested by the debtor under subrule (10), or

(c)
ordered by the judge under Rule 11(5)(a).

How a creditor asks for a payment hearing

(3)
To ask for a payment hearing, a creditor must complete a summons (Form 12), following the instructions on

the form, and file it at the registry.

When a creditor is not allowed to ask for a payment hearing

(4)
A creditor who has an order for seizure and sale outstanding against the debtor may not ask for a payment

hearing without the permission of a judge

(see Rule 16(7)).

If the debtor is a company

(5)
If the debtor is a company, an officer, director or employee of the company may be summoned to the payment hearing.  If the debtor is a partnership

(6)
If the debtor is a partnership, a partner may be summoned to the payment hearing.  Service of the summons

(7)
A person named in a summons to a payment hearing must be served by leaving the summons with the person at least seven days before the date of the payment hearing.  Summons may be cancelled if wrong person summoned

(8)
A person who is served with a summons to a payment hearing may apply to a judge (see Rule 16(7)) who

may

(a)
cancel the summons if the person is not the right person to provide information on behalf of the debtor, and

(b)
direct the registrar to issue a new summons to someone who is the right person to provide the information.

What a person must bring

(9)
A debtor or the person summoned may be required, either by a summons issued under subrule (3) or by the

judge when ordering a payment hearing, to bring to the payment hearing any records and other things that relate

to the subjects listed in subrule (12).

If a debtor asks for a payment hearing

(10)
To ask for a payment hearing, a debtor must complete a notice (Form 13), following the instructions on the

form, and file it at the registry.

Service of notice on creditor

(11)
The debtor must serve the notice on the creditor at least seven days before the date of the payment hearing.  What happens at a payment hearing?

(12)
At any payment hearing under these rules, evidence may be heard about any of the following:

(a)
the income and assets of the debtor;

(b)
the debts owed to and by the debtor;

(c)
any assets that the debtor has disposed of since the claim arose;

(d)
the means that the debtor has, or may have in the future, of paying the amount owed.

A payment schedule may be ordered

(13)
After hearing the evidence and submissions by the parties, the judge or justice of the peace may order a payment schedule specifying

(a)
the date by which the debt must be paid, or

(b)
the amounts and dates of the instalments.

If a creditor does not attend

(14)
If a creditor does not attend a payment hearing, the judge or justice of the peace may hold the hearing, cancel it or postpone it.  If someone summoned or ordered to attend does not attend

(15)
If a creditor asks, a judge or justice of the peace may issue a warrant (Form 9) for the arrest of a person who does not attend a payment hearing and who was

(a)
served with a summons to attend, or

(b)
ordered in person by a judge or justice of the peace to attend.

RULE 13 - DEFAULT HEARING

When a creditor may ask for a default hearing

(1)
A creditor may ask the registrar for a default hearing if the debtor does not obey a payment schedule that

was

(a)
made in an order under Rule 7(14)(c) (at a settlement conference),

(b)
made under Rule 11(4) (at the trial),

(c)
made under Rule 12(13) (at a payment hearing), or

(d)
changed under Rule 17(3).

How to ask for a default hearing

(2)
To ask for a default hearing, the creditor must complete a summons (Form 14), following the instructions on

the form, and file it at the registry.

If the debtor is a company

(3)
If the debtor is a company, an officer, director or employee of the company may be summoned to the default

hearing.

If the debtor is a partnership

(4)
If the debtor is a partnership, a partner may be summoned to the default hearing.

Service of the summons

(5)
A person named in a summons to a default hearing must be served by a court bailiff or sheriff leaving the

summons with the person at least seven days before the date of the default hearing.

What a person must bring

(6)
A person who is served with a summons to a default hearing must bring to the hearing any records and other

things required by the summons.

What the judge may do at a default hearing

(7)
At a default hearing, the judge may

(a)
confirm the terms of a payment schedule or other order, or

(b)
change the terms of a payment schedule or other order in any manner that the judge thinks is fair to the debtor and the creditor.  Judge may order debtor imprisoned

(8)
The judge may issue a warrant (Form 15) requiring the debtor to be imprisoned for a specified period of not

more than 20 days if

(a)
the debtor has not obeyed a payment schedule, and

(b)
the debtor’s explanation, or failure to give an explanation, of why the payment schedule has not been obeyed

is considered by the judge to amount to contempt of court.

If a person does not attend

(9)
If the creditor asks, the judge may issue a warrant (Form 9) for the arrest of a person who does not attend a

default hearing and who was

(a)
served with a summons to attend, or

(b)
ordered in person by a judge to attend.

RULE 14 - WARRANT OF ARREST FOR NOT ATTENDING COURT

Notice of arrest

(1)
If a warrant of arrest is issued under Rule 9(7), 12(15) or 13(9), the registrar must serve the person named in

the warrant with a notice of arrest.

What a person may do after receiving a notice of arrest

(2)
A person who is served with a notice of arrest may contact the registrar to arrange to attend court voluntarily.

Sheriff or peace officer may arrest

(3)
If a person who is served with a notice of arrest does not arrange, within 7 days after the date of service, to

attend court voluntarily, a sheriff or peace officer may arrest the person.

Sheriff or peace officer must bring arrested person to court

(4)
A sheriff or peace officer who arrests a person under subrule (3) must promptly bring the person to court.

What a judge or justice of the peace may do

(5)
If a person attends court voluntarily under subrule (2) or under arrest under subrule (3), the judge or justice of

the peace may release the person and may order the person to attend on another date.

Cancellation of warrant

(6)
If a person named in a warrant attends court voluntarily under subrule (5), the warrant is cancelled.

If a person fails to appear as ordered

(7)
If a person has been ordered under subrule (5) to appear on another date and the person does not appear as ordered, a judge may issue a warrant (Form 9) for the immediate arrest of the person.

How long the warrant is in effect

(8)
A warrant of arrest remains in force for 12 months from the date of its issue, but at the end of that period it

expires and no one may be arrested under it.

RULE 15 - IF A WARRANT OF IMPRISONMENT IS ISSUED

Imprisonment

(1)
If a warrant of imprisonment is issued under Rule 13(8) or 19(1), a sheriff or peace officer may arrest the

person named in the warrant and deliver that person to the director of a correctional centre referred to in the

warrant.

How long the warrant is in effect

(2)
A warrant of imprisonment remains in force for 12 months from the date of its issue, but at the end of that

period it expires and no one may be imprisoned under it.

Debtor may pay

(3)
If a warrant of imprisonment is issued under Rule 13(8), the debtor may pay the amount stated in the warrant

to the registrar or to a sheriff, peace officer or warden who has custody of the person.

What the registrar does after receiving payment

(4)
If the money is paid to the registrar, the registrar must

(a)
issue a receipt for the payment and then pay that amount to the creditor, and

(b)
if the debtor has not yet been arrested, cancel the warrant of imprisonment.

Release after payment

(5)
A sheriff, peace officer or warden must release a debtor imprisoned under a warrant of imprisonment if the

debtor

(a)
pays the amount stated in the warrant, or

(b)
shows a registrar’s receipt for payment of the amount.

Money to be given to the creditor

(6)
A sheriff, peace officer or warden who receives money under this rule must forward the money to the registrar for payment to the creditor named in the warrant of imprisonment.

Imprisonment does not cancel the debt

(7)
Imprisonment under these rules does not cancel the debt or any right of the creditor to take steps to collect it.

RULE 16 - APPLICATIONS TO THE COURT

Consent orders

(1)
A registrar may make an order that all parties to a claim consent to if one of them

(a)
files an application that contains the particulars of the order requested, and

(b)
satisfies the registrar that their consent was given.

Some applications may be granted without a hearing

(2)
A registrar may make any of the following orders without a hearing:

(a)
an order renewing a claim or a third party notice (see Rules 2(7) and 5(5.1));

(b)
an order changing the date of the settlement conference (see Rule 7(7));

(c)
an order extending the time for filing a certificate of readiness (see Rule 7(10));

(c.1) an order permitting a hearing to be conducted by telephone;

(d)
an order permitting service of a notice of claim outside British Columbia (see Rule 18(6));

(e)
an order permitting another method of service

(see Rule 18(8)(a));

(f)
an order exempting someone from paying fees (see Rule 20(1));

(g)
any other order that the registrar is authorized to make without notice to another party.

How to apply to a registrar

(3)
To apply for an order listed in subrule (2), a party must complete an application (Form 16), following the

instructions on the form, and file it at the registry.

Registrar may prepare the order or refer it to a judge

(4)
The registrar may prepare, sign and record an order under subrule (1) or (2) or Rule 11(10) or may refer the

application to a judge.

What the judge may do

(5)
If the application is referred to a judge, the judge may make the order or direct the applicant to appear before a judge to explain why the order should be made.  Some applications require a hearing

(6)
A judge may make any of the following orders after a hearing:

(a)
an order changing the date of a trial

(see Rule 4(7) or 9(6));

(b)
an order permitting a third party claim to be made (see Rule 5(1));

(c)
a default order if no reply to a counterclaim or third party notice is filed (see Rule 6(2));

(c.1) an order transferring a claim to the Supreme Court (see Rule 7.1(1)(a) and (2));

(c.2) an order extending the time for serving an offer to settle (see Rule 10.1(1)(b));

(d)
an order permitting a late reply to be filed (see Rule 6(8));

(e)
an order for a medical examination (see Rule 7(12));

(f)
an order setting a place for a trial (see Rule 7(19));

(g)
an order cancelling a summons to witness (see Rule 9(5));

(h)
an order permitting a creditor to ask for a payment hearing (see Rule 12(4));

(i)
an order changing or cancelling an order made in the absence of a party (see Rule 17(1));

(j)
an order cancelling a default order or dismissal order (see Rule 17(2)), and if the application is granted the

judge may order payment of any reasonable expenses of the other party related to the cancellation;

(k)
an order changing or cancelling the terms of a payment schedule (see Rule 17(3));

(k.1)an order postponing or adjourning a trial (see Rule 17(5.1);

(l)
an order extending or shortening a time limit (see Rule 17(12));

(m)
an order for failing to obey a rule (see Rule 17(13));

(n)
a review of a decision of a registrar (see Rule 17(22));

(o)
any other order that a judge has the power to make and notice of which is served on another party

How to apply to a judge

(7)
To apply for an order listed in subrule (6), a party must complete an application (Form 17), following the

instructions on the form, and file it at the registry where the court file is unless the registrar allows the application

to be filed at another registry

(see subrule (8)).

Application may be filed at another registry

(8)
A registrar may allow an application under subrule (7) to be filed at another registry if

(a)
all the parties agree, or

(b)
the registrar is satisfied that the application is urgent.

Applicant must serve notice

(9)
At least seven days before the date set for hearing an application under subrule (7), the applicant must serve a copy of the application, and the affidavit if required (see Rule 17(2)), on each party that would be affected by the order requested unless the application is for a default order because no reply to a third party notice has been filed.  Service not required in urgent cases

(10)
If satisfied that an application is urgent, a registrar may allow an application to be made under subrule (6)

even though the other parties have not been served.

Where the application will be heard

(11)
An application under subrule (7) will be heard at the court served by the registry where the court file is, except that the registrar may allow it to be heard at another location of the court if

(a)
all the parties agree, or

(b)
the registrar is satisfied that the application is urgent.

RULE 17 - GENERAL

Changing or cancelling orders made in the absence of a party other than dismissal orders or default

orders

(1)
A judge may change or cancel an order made in the absence of a party other than dismissal orders or default orders if

(a)
that party applies (see Rule 16(7)) within a reasonable time, and

(b)
there is a good reason for changing or cancelling the order.

Cancelling dismissal order or default order

(2)
A judge may cancel a dismissal order or default order if

(a)
the order was made

(i)
in the absence of a party, or

(ii)
for failing to file a reply, and

(b)
the party applies (see Rule 16(7)) and attaches to the application an affidavit containing

(i)
the reason the party did not file a reply or attend the settlement conference or trial,

(ii)
the reason for any delay if there has been delay in filing the application, and

(iii)
the facts that support the claim or the defence.

Terms of payment schedule may be changed or cancelled

(3)
The creditor or the debtor may apply to a judge

(see Rule 16(7)) to change or cancel the terms of payment in a payment schedule and the judge may make any

order that the judge thinks is fair.

Judge may make orders subject to conditions

(4)
In making an order under these rules, a judge may impose any condition or give any direction that the judge

thinks is fair.

Judge may cancel, postpone or adjourn trials and hearings

(5)
A judge may cancel, postpone or adjourn a settlement conference, trial or hearing

(a)
to a specified date,

(b)
to a date to be set by the registrar, or

(c)
without setting a date.

Postponement or adjournment of a trial

(5.1) A trial may only be postponed or adjourned under subrule (5), Rule 4(7) or Rule 9(6) or if a party applies to

a judge under Rule 16(7) and the judge is satisfied that the postponement or adjournment is unavoidable, and

an injustice will result to one of the parties if the trial proceeds.

Fee to postpone or adjourn a trial

(5.2) A party who is notified of a trial date 45 or more days before the trial date and who applies under subrule

(5.1) or Rule 4(7) to postpone or adjourn the trial must, if the postponement or adjournment is granted, pay the

fee for resetting a trial unless the application is made 30 or more days before the trial date, or the claim is

settled within the applicable period as described in subrule (5.3).

Time to pay fee to postpone or adjourn a trial

(5.3) The fee required by subrule (5.2) must be paid within the period of 14 days after the granting of the

postponement or adjournment, or a longer period set by the registrar [see Rule 16(3)].

Failure to pay fee to postpone or adjourn a trial

(5.4) If a party fails to pay the fee required by subrule (5.2), a judge may dismiss the claim if that party is the

claimant, strike out the reply, counterclaim or third party notice and make a payment order if that party is a

defendant, or make any other order the judge thinks is fair.

Judge may change place of a trial or hearing

(6)
A judge may direct that a trial or hearing that is set for one place be held at another place.

Chief judge may change place of conferences

and trials

(7)
The chief judge may order that any and all settlement conferences and trials set at one place be heard at another place.  Creditor may enforce order at another place

(8)
The creditor may take steps to enforce a default order or a payment order at a registry other than where the

court file is if

(a)
that registry is nearest to where the debtor lives or carries on business, and

(b)
the creditor files at that registry a certified true copy of the order and an affidavit stating the amount still owing.  When orders take effect

(9)
An order takes effect on the day it was made unless otherwise ordered by the judge or registrar who made

the order.

First and last days are not counted

(10)
In calculating time under these rules or an order, the number of days between two events is counted by excluding the days on which those events happen.  If the last day is a holiday

(11)
If the last day of a period of time for filing or serving a document or doing any other thing under these rules

or an order falls on a day when the registry is closed, the time ends on the next day that the registry is open.

Judge may extend or shorten times

(12)
At any time, a judge may extend or shorten a time limit set by these rules or by any order of the court, on the

terms that the judge thinks are fair.

If a party does not obey the rules

(13)
A party who thinks that another party has not obeyed these rules may apply to a judge under Rule 16(7) or

at a hearing, and the judge may make any order or give any direction that the judge thinks is fair.

Correction of orders

(14)
A judge may correct an accidental slip or omission in an order and may add provisions on expenses, interest or anything else that was not but should have been adjudicated on.

Judge has registrar’s powers

(15)
A judge may exercise any power or perform any duty given to a registrar by these rules.

Hearings by telephone

(16)
A registrar, justice of the peace or judge may conduct a hearing, except a trial or a hearing where sworn

evidence may be required, by telephone, if

(a)
the party requesting the telephone hearing does not reside or carry on business within a reasonable distance from the court location where the hearing is to occur, or

(b)
exceptional circumstances exist.

Application for telephone hearing

(16.1)An application for a hearing by telephone must be made under Rule 16(3) to a registrar and, if granted,

the registrar

(a)
must order that all documents relevant to the hearing be sent to the court and the other parties before the hearing, and

(b)
may order that the telephone call be made at the expense of the party requesting the telephone hearing.

Faxed documents

(17)
A registrar may accept for filing any document, except a notice of claim or a reply, that has been transmitted to the registry by a fax machine.  Supreme Court Rules

(18)
Only the following Supreme Court Rules apply to proceedings under the Small Claims Act:

(a)
Rule 6 (Persons Under Disability) except Rule 6(4);

(b)
Rule 6(4) (only as to personal injury cases);

(c)
Rule 42(4) (only as to writs of delivery) and (7) (Enforcement of Orders);

(d)
Rule 46 (Detention, Preservation and Recovery of Property);

(e)
Rule 48 (Interpleader).

Settlements involving young persons

(19)
A person (litigation guardian) who makes a claim for personal injury on behalf of someone under 19 years

of age must act by a solicitor and may not settle the claim without the consent of the public trustee.

How the parties may be represented

(20)
Any party who wishes to be represented in court may be represented by a lawyer or an articled student, or

(a)
if the party is a company, by a director, officer or authorized employee,

(b)
if the party is a partnership, by a partner or an

authorized employee, or

(c)
if the party is using a business name, by the owner of the business or any authorized employee.

Party may appeal the registrar’s decision

(21)
If a party is dissatisfied with a decision of a registrar, the party may apply (see Rule 16(7)) to a judge for a

review of the registrar’s decision.

What the judge may do

(22)
After hearing those parties who attend, the judge may confirm or change the registrar’s decision.

RULE 18 - OTHER RULES ABOUT SERVICE & PROVING SERVICE

How to serve a notice of claim on a municipality

(1)
If a defendant is a municipal corporation, regional district or other local government body, the notice of claim

must be served by giving a copy to the clerk, deputy clerk or some similar official.

How to serve a notice of claim on a young person

(2)
If a defendant is under 19 years of age, the notice of claim must be served by leaving a copy of the notice

with the defendant’s mother, father or guardian unless a judge orders otherwise.

How to serve a society

(3)
If the defendant is a society incorporated under the Society Act, the notice of claim must be served

(a)
by mailing a copy of it by registered mail to the address for service on file with the Registrar of Companies

and obtaining the original acknowledgment of receipt card, or

(b)
by leaving a copy of it

(i)
at the address for service on file with the Registrar of Companies, or

(ii)
with a director, officer, receiver manager or liquidator of the society.

How to serve an extraprovincial society

(4)
If the defendant is an extraprovincial society, the notice of claim must be served

(a)
by mailing a copy of it by registered mail to the attorney of the society appointed under section 77 of the Society Act and obtaining the original acknowledgment of receipt card,

(b)
by leaving a copy of it with the attorney, or

(c)
if no attorney has been appointed, by following subrule (3).

How to serve an unincorporated association and trade union

(5)
If the defendant is an unincorporated association, including a trade union, the notice of claim must be served

(a)
by mailing a copy of it by registered mail to the registered office of the association and obtaining the original

acknowledgement of receipt card, or

(b)
by leaving a copy of it with an officer of the association, or in the case of a trade union, with a business agent.  Service of a notice of claim outside British Columbia

(6)
A notice of claim may be served on an individual outside British Columbia if

(a)
the individual normally resides in British Columbia,

(b)
the transaction or event that resulted in the claim took place in British Columbia, or

(c)
a registrar gives permission (see Rule 16(3)).

Time limits on a notice of claim served outside British Columbia

(7)
Before a notice of claim is served outside British Columbia, the claimant must put the time limit for filing a

reply from outside British Columbia on the notice of claim (see Rule 3(4)) and file a copy, with that time limit on

it, at the registry.

If there is difficulty finding a defendant

(8)
If a notice of claim cannot be served under Rule 2, the claimant may apply to the registrar (see Rule 16(3))

who may

(a)
permit another method of service to be used, and

(b)
set the time limit for filing a reply.

When another service method is permitted

(9)
If another method of service is permitted, a copy of the registrar’s order must be served with the notice of

claim unless the registrar

(a)
orders otherwise, or

(b)
orders notice to be given by advertisement.

Effect of using another service method

(10)
A notice of claim that is served as permitted by a registrar’s order is validly served.

Notice by advertisement

(11)
If a registrar permits notice to be given by advertisement, the party who obtained the order must pay for the

advertisement.

Service of other documents or notices

(12)
Any document may be served on a person

(a)
by following Rule 2, unless the document is a summons to a payment hearing or to a default hearing, or

(b)
by mailing it by ordinary mail to the person’s address, unless the document is a notice of claim, a third party

notice or a summons to a payment hearing or to a default hearing (see Rules 2, 5(4), 12(7) and 13(5)).

When service by mail is effected

(13)
A document that is served by ordinary mail is presumed to have been served 14 days after it was mailed

unless there is evidence to the contrary.

Written proof of service

(14)
Service of a document may be proved by filing the following at the registry:

(a)
for personal service of a document except a summons to a payment hearing, a certificate of service (Form

4), with a copy of the document attached;

(b)
for service by registered mail, a certificate of service (Form 4), with the original acknowledgment of receipt

card and a copy of the document both attached to the certificate;

(c)
for service by ordinary mail, a certificate of service (Form 4), with a copy of the document attached;

(d)
for personal service on a lawyer or articled student, a copy of the document signed by the lawyer or student

or by a partner or employee of the firm;

(e)
for personal service of a summons to a payment hearing, an affidavit of service.

Oral proof of service

(15)
Instead of requiring proof of service under subrule (14), a judge or registrar may allow a person to prove by sworn oral evidence that the person has personally served a document.

Change of address

A party must promptly notify, in writing, the registrar and all other parties of any change in the party’s address.  

Address for service

(17)
A party must, on the claim or reply, give the party’s address for service which must be

(a)
the party’s residence, place of business or solicitor’s office, if the party is not incorporated and not a partnership, or

(b)
its registered office, place of business or solicitor’s office if the party is incorporated or is a partnership.

RULE 19 - CONTEMPT

Consequences of refusing to comply at a hearing

(1)
If a person at a hearing before a judge

(a)
refuses to be sworn, or to affirm or to answer a question,

(b)
refuses to produce a record or other evidence,

(c)
does not obey a direction of the judge, or

(d)
repeatedly fails to attend court when summoned or ordered to do so and does not provide adequate

reasons for failing to attend, the judge may issue a warrant (Form 15) requiring the person to be imprisoned for a specified period of not more than three days. If the claimant or applicant refuses to comply

(2)
If a person who does anything referred to in subrule (1) is

(a)
the claimant or applicant,

(b)
an officer, director or employee who is an authorized representative of the claimant or applicant, or

(c)
a partner or a manager of a partnership that is the claimant or applicant, the judge may dismiss the claim or

application.

If the defendant or third party refuses to comply

(3)
If a person who does anything referred to in subrule (1) is

(a)
the defendant or a third party,

(b)
an officer, director or employee who is an authorized representative of the defendant or a third party, or

(c)
a partner or a manager of a partnership that is the defendant or third party, the judge may continue with the

proceeding as if no reply had been filed.

Release from imprisonment for contempt

(4)
A person imprisoned under subrule (1) or Rule 13(8) may apply to a judge who may order the person to be

released on the conditions set by the judge.

RULE 20 - FEES AND EXPENSES

If a person cannot afford the fees

(1)
Anyone who cannot afford the fees payable for registry services under Schedule A may apply to the registrar

(see Rule 16(3)) to be exempted from paying the fees.

Successful party to receive filing and service fees

(2)
An unsuccessful party must pay to the successful party the following expenses, unless a judge or registrar

orders otherwise:

(a)
any fees the party paid for filing any documents;

(b)
reasonable amounts the party paid for serving any documents;

(c)
any other reasonable charges or expenses that the judge or registrar considers directly relate to the conduct

of the proceeding.

Determination of expenses

(3)
A judge may determine the amount of the expenses that are payable under subrule (2) or refer the matter to

the registrar.

Registrar’s determination

(4)
If a judge refers the matter to the registrar, the registrar must determine the amount of expenses as soon as

practicable.

A judge may order a penalty

(5)
A judge may order a party to pay the other party up to 10 per cent of the amount claimed or the value of the

claim or counterclaim if the party made a claim, counterclaim or reply and proceeded through trial with no

reasonable basis for success.

Compensation for unnecessary expenses

(6)
A judge may order a party or witness whose conduct causes another party or witness to incur expenses to

pay all or part of those expenses.

Compensation for collection expenses

(7)
To compensate a creditor for the cost of collecting payment due under a default order or payment order, a

registrar may order the debtor to pay expenses, limited to those in Schedule A.

RULE 21 - USE OF FORMS

Forms are in Schedule B

(1)
The forms in Schedule B must be used in accordance with these rules and the instructions on the forms.

Registrar may refuse to accept improper forms

(2)
A registrar may refuse to accept a document for filing

if it is

(a)
not in the form required by these rules, or

(b)
not completed according to the instructions on

that form.
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